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Act of April 6, 1859 (56 O. L., 231). Regulating mode of adminis- 
tering assignments in trust for benefit of creditors. Acetylene 
Co. V. Coblentz, 204. 

Act of April 5, 1882 (79 O. L., 66). To more effectually provide 
against the evils resulting from the traffic in intoxicating 
liquors. Bloomiield v. State, 259. 

Act of May 14, 1886 (83 O. L., 157). Providing against evils 
resulting from traffic in intoxicating liquors ; Dow law. Bloom- 
field V. State, 260. 

Act of April 17, 1902 (95 O. L., 196). Negotiable instruments; per- 
sons primarily liable. Crawford v. Tumbaugh, 46. 

Act of April 21, 1904 (97 O. L., 558). Additional compensation of 
common pleas judges. Sipe v. State, ex rel., 84. 

Act of April 7, 1908 (99 O. L., 74). To authorize state board of 
health to require purification of sewage and public water sup- 
plies. Board of Health v. Greenville, 1. 

Act of April 9, 1908 (99 O. L., 131). Amending Section 289, 
Revised Statutes; unlawful to engage in insurance business, 
when ; burial and funeral expense insurance. Robbins v. Hen- 
nessey, 181. 

Act of March 12; 1909 (100 O. L., 89). Intoxicating liquors; char- 
acter law; dealer required to answer certain questions. Bloom- 
field V. State, 253. 

Section 2, Article 1, Constitution. Equal protection of *aws. Bloom- 
field V. State, 259, 263. 

Section 5, Article 1, Constitution. Trial by jury. Board of Health 
V. Greenville, 19, 24. 

Section 16, Article 1, Constitution. Of redress in courts. , Board of 
Health v. Greenville, 19, 24. 

Section 26, Article 2, Constitution. What laws to have uniform 
operation. Board of Health v. Greenville, 20, 35. 

Section 3, Article 4, Constitution. Common pleas judges ; residence. 
Sipe v. State, ex rel., 88. 

Section 7, Article 10, Constitution County and township boards; 
powers. Board of Health v. Greenville, 3Z 
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Section 2; Article 12, Constitution. Taxation by uniform rule. 
Board of Health v. Greenville, 20, 28; Bloomfield v. State, 263. 

Section 5, Article 12, Constitution. Levying of taxes. Board of 
Health v. Greenville, 20, 28, 30. 

Section 6, Article 13, Constitution. Organization of cities, etc. Board 
of Health v. Greenville, 31. 

Section 18^ Schedule to Constitution. License to traffic in intoxi- 
cating liquors. Bloomfield v. State, 259, 260, 261. 

« 

Section 1, Article 14, U. S. Constitution. Equal protection of laws. 
Board of Health v. Greenville, 19. Abridgement of privileges 
and immunities. Bloomfield v. State, 259, 263, 265. 

Section 666^ General Code. Insurance of burial and funeral expenses 

prohibited, when. Robbins v. Hennessey, 181. 
Section 1237, General Code. State board of health; general powers 

and duties. Board of Health v. Greenville, 25. 
Section 1238, General Code. State board of health; enforcement of 

rules and regulations. Board of Health v. Greenville, 25. 
Section 1249, General Code. State board of health; special duties 

of board. Board of Health v. Greenville, 1. 
Section 1251, General Code. State board of health; orders; ap- 
proval of governor and attorney general. Board of Health v. 

Greenville, 19. 
Section 22S1, General Code. Salaries of common pleas and superior 

court judges. Sipe v. State, ex rel., 80. 
Section 2252, General Code. Additional compensation for common 

pleas and superior court judges. Sipe v. State, ex rel., 80, 84. 
Section 2253, General Code. Expenses of judges holding court out- 
side county of residence. Sipe v. State, ex rel, 84. 
Section 2567, General Code. County auditor; shall certify money 

into treasury. State v. Allen, 244. 
Section 6083, General Code. Intoxicating liquors; questions in 

statement by saloonkeeper to assessor. Bloomfield v. State, 

258. 
Section 6242, General Code. Labor; "superior" defined. Ferguson 

v. Mason, 352. 
Section 8296, General Code. Person primarily liable on negotiable 

instrument. Crawford v. Turnbaugh, 46. 
Section 8619, General Code. Frauds and perjuries; effect of loan 

of goods, and possession, without record, for five years. Brewing 

Po. v. Scott, 347. 
Section 9393, General Code. Insurance companies; insurance for 

benefit of widow and children, Keckley v. Glass Co., 214. 
Section 9394, General Code. Insurance companies ; insurance exempt 

from claim of creditor. Keckley v. Glass Co., 214. 
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Section 9395, General Code. Insurance companies; premiums paid 

in fraud of creditor. Keckley v. Glass Co., 214. 
Section 9396, General Code. Insurance companies; when company 

liable to creditor. Keckley v. Glass Co., 214. 
Section 10953, General Code. Guardian's compensation. Scattergood 

V. Ingram, 76. 
Section 11104, General Code. Insolvent debtors; transfer, etc., in 

contemplation of insolvency ; appointment of receiver. Acetylene 

Co. V. Coblentz, 199. 
Section 11106, General Code. Insolvent debtors; creditor may sue; 

action to be commenced where. Acetylene Co. v. Coblentz, 

199. 
Section 11268, General Code. Where action to be brought; when to 

be brought where property situated. Acetylene Co. v. Coblentz, 

199. 
Section 11270, General Code. Where actions to be brought; for 

specific performance. Acetylene Co. v. Coblentz, 203. 
Section 11277, General Code. Where action to be brought; general 

rule as to actions not specified Acetylene Co. v. Coblentz, 203. 
Section 11300, General Code. Commencement of action; summons; 

lis pendens in general. Acetylene Co. v. Coblentz, 207. 
Section 11447, General Code. Trial by jury; requests to charge jury. 

Packing Co. v. Conkle, 117. 
Section 11713, General Code. Execution; entry of judgment against 

principal and surety. Crawford v. Tumbaugh, 43. 
Section 11760, General Code. Proceedings in aid of execution; 

equitable and other assets. Acetylene Co. v. Coblentz, 206. 
Section 13219, General Code. Intoxicating liquors; false answers 

by saloonkeeper to assessor; penalty. Bloomfield v. State, 258. 
Section 13221, General Code. Intoxicating liquors; statement of 

dealer to assessor; non-compliance with requirements; subse- 
quent acts; penalty. Bloomfield v. State, 259. 
Section 13659, General Code. Trial and proceedings; witness; con- 
viction of crime; admissibility of testimony. State v. Huffman, 

242. 
Section 13681, General Code. Exceptions by prosecuting attorney 

or attorney general. State v. Huffman, 233. 

Section 289, Revised Statutes. Insurance of burial and funeral 
expenses prohibited, when. Robbins v. Hennessey, 181. 

Section 1284, Revised Statutes. Salaries of common pleas and 
superior court judges. Sipe v. State, ex rel., 80. 

Section l2S4a, Revised Statutes. Additional compensation of conftnon / 
pleas judges. Sipe v. State, ex reL, 80. 
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Section 3178a, Revised Statutes. Person primarily liable on nego- 
tiable instrument. Crawford v. Turnbaugh, 46. 

Section 3628, Revised Statutes. Life insurance ; husband may insure 
for benefit of wife and children; insurance exempt; premiums 
paid in fraud; when company liable to creditors. Keckl^ v. 
Glass Co., 214. 

Section 4197, Revised Statutes. Frauds and perjuries; effect of 
loan of goods, and possession, without record, for five years. 
Brewing Co. v. Scott, 347. 

Section 4328o, Revised Statutes. Labor ; "superior" defined. Fergu- 
son V. Mason, 352. 

Section 5019, Revised Statutes. Where actions to be brought ; when 
to be brought where property situated. Acetylene Co. v. Cob- 
lentz, 199. 

Section 5021, Revised Statutes. Where actions to be brought; 
^ for specific performance. Acetylene Co. v. Coblentz, 203. 

Section 5028, Revised Statutes. Where actions to be brought; gen- 
eral rule as to actions not specified. Acetylene Co. v. Coblentz, 
203. 

Section 5052, Revised Statutes. Commencement of actions; sum- 
mons ; lis pendens in general. Acetylene Co. v. Coblentz, 207. 

Section 5190, Revised Statutes. Trial by jury; requests to charge 
jury. Packing Co. v. Conkle, 117. 

Section 5464, Revised Statutes. When judgment creditor may pro- 
ceed against equitable assets. Acetylene Co. v. Coblentz, 206. 

Section 6343, Revised Statutes. Insolvent debtors; transfer, etc, in 
contemplation of insolvency ; appointment of receiver. Acetylene 
Co. V. Coblentz, 199. 

Section 6344, Revised Statutes. Insolvent debtors; creditor may 
sue; action to be commenced where. Acetylene Co. v. Coblentz, 
199. 

Section 458^ Code of Civil Procedure. When judgment creditor may 
proceed against equitable assets. Acetylene Co. v. Coblentz, 
206. 

Section 5183, Minnesota Statutes of 1894. Actions for recovery of 
real property, etc; to be brought where. Acetylene Co. v. 
Coblentz, 206. 
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Hon. WILLIAM Z. DAVIS, Chief Justice 

Hon. WILLIAM T. SPEAR, 

Hon. JOHN A. SHAUCK, 

Hon. JAMES G. JOHNSON, Jr., > Judges. 

Hon. MAURICE H. DONAHUE, 

Hon. JOSEPH W. O'HARA,* 

The State Board of Health et al. v. The City 
OF Greenville et al. 

Authority of State Board of Health — To require purification of 
sewage, etc, — Validity of act of April 7, igoS—Section 1249, et 
seq.. General Code — Constitutional law. 

The act of the general assembly passed April 7, 1908, entitled : "An 
act to authorize the state board of health to require the purifica- 
tion of sewage and public water supplies and protect streams 
against pollution" now being Section 1249, et seq., of the Gen- 
eral Code of Ohio, b a valid and constitutional exercise of the 
police power of the state. 

(No. i308a-Dccided April 2, 1912.) 

Error to the Circuit Court of Darke county. 



♦Appointed April 17, 1912, by Governor Judson Harmon, to fill 
vacancy caused by death of Judge James L. Price, March 11, 191Z 
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Statement of the Case. 

The city of Greenville, Ohio, by its city solicitor, 
filed a petition in the court of common pleas of 
Darke county, averring in substance that the city 
of Greenville is a municipal corporation in the 
state of Ohio; that it brings this suit by its city 
solicitor; that certain of the defendants are mem- 
bers of the State Board of Health of the state of 
Ohio, and that the other defendants are members 
of the city council of Greenville, the president of 
council and the mayor of that city; that in 1890, 
the city of Greenville constructed a sanitary and 
sub-drainage sewerage system with outlet into 
Greenville creek at a point in the open country a 
considerable distance beyond the extreme east- 
wardly limits of the city ; that Greenville creek has 
a deep, strong and rapidly flowing perennial cur- 
rent with a drainage area of about 140 square 
miles, and also fed by innumerable perennial 
springs, and that the natural volume of water is 
augmented by about sixty-five thousand gallons of 
water daily at the sewer outlet from the flushing 
tanks of the sewerage system; that connected with 
this sewerage system are about nine hundred sani- 
tary closets with an average use of not over four 
persons to each closet; that the rest of the inhab- 
itants of the city dispose of their fecal matter by 
means of privy vaults required to be cleaned an- 
nually and the contents disposed of without the 
municipal limits in a sanitary manner; that for a 
distance of ten miles below this outlet there are no 
cities, towns or villages along or adjacent to the 
creek; that this outlet of the sewer into this creek 
does not create a public nuisance detrimental to 
public health or comfort; that on or about the 16th 
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day of September, 1908, the defendant, the State 
Board of Health of the state of Ohio, having under 
consideration the conditions existing in and ad- 
jacent to the city of Greenville, upon complaint in 
writing by the trustees of the township in which 
said city is situated, and having theretofore investi- 
gated the conditions complained of, found that the 
city of Greenville was discharging and permitting 
to be discharged, sewage and other waste into 
Greenville creek, and had thereby corrupted said 
creek so as to give rise to foul and noxious odors, 
creating conditions detrimental to the comfort of 
the citizens of Greenville township residing in the 
vicinity thereof; said State Board of Health noti- 
fied said city authorities of the complaint filed, and 
its investigation and finding in reference thereto, 
and that on the 23d day of September, 1908, an 
opportunity would be given to said city to show 
cause, if any, why it should not be required to in- 
stall satisfactory works or means of purifying its 
sewage on or before October 1, 1909, and on the 
23d day of September, 1908, said board of health 
found and determined as follows, to- wit: "That 
the city of Greenville should be required to purify 
its sewage in a manner satisfactory to the State 
Board of Health, on or before October 1, 1909,'* 
and having certified its said report and findings to 
the governor and attorney general of the state of 
Ohio, the same were by them approved on the 4th 
day of January, 1909. 

Said plaintiff further averred that the cost of a 
plant that would meet the approval of the State 
Board of Health would be about $35,000; that it 
would cost $3,000 per year to operate and maintain 
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Statement of the Case. 

the same, that when completed and in operation 
such plant would perpetuate foul and noxious odors 
detrimental to public health and comfort and would 
amount t;o a public nuisance; that the population 
of said city of Greenville is about eight thousand; 
that its indebtedness, bonded and otherwise, is 
$324,246.99; that the valuation of the current tax 
duplicate is $4,068,900.00, and the present tax levy- 
is 33 mills; that plaintiff has no funds to comply 
with the orders of defendant, and that to borrow 
money and issue bonds would create additional 
debt, and would interfere with, delay and prevent 
other improvements, which, in the opinion of city 
officials, are more important and necessary than 
the erection of a sanitary disposal plant ; that there- 
fore the city officials did not proceed to carry into 
effect the order of said board of health, nor did they 
make any effort whatever to do so until after the 
31st day of October, 1909, when they were notified 
by the defendant, the State Board of Health, that 
they must proceed to construct such plant, other- 
wise the State Board of Health would cause to be 
imposed and enforced against such officers, the 
penalties and forfeitures provided by law; and 
thereupon being so intimidated by said board of 
health, and not because they considered such find- 
ings and orders just and reasonable or warranted 
by existing conditions, passed and adopted the 
necessary resolutions to proceed and carry out said 
findings, and will, unless restrained by the court, 
issue the bonds of said city in the sum of $35,000, 
and with the means thus provided purchase the 
site selected by the board of health and erect and 
operate a disposal plant thereon at an annual cost 
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Statement of the Case. 

of maintenance of $3,000, and plaintiffs allege 
that said findings of the defendant board of health 
are insufficient to warrant said orders; that the 
outlet of said sewer into said creek does not create 
the condition found by defendant, and upon which 
its orders are based; that such outlet does not 
create a public nuisance detrimental to health or 
comfort; that the act of the general assembly under 
which the State Board of Health made such finding 
and order is unconstitutional and void for various 
reasons set forth in the petition, and praying that a 
temporary injunction might issue enjoining the 
members of the city council, and other city officials, 
and their successors in office, from issuing and 
selling the bonds of said city for the purposes 
aforesaid, and that the State Board of Health 
may be enjoined from taking any steps or proceed- 
ings to enforce its said findings and orders, and 
from imposing or enforcing, or causing to be en- 
forced, the fines, forfeitures and penalties provided 
by said act against the city officials for failure to 
comply therewith. 

To this petition a motion was filed by the State 
Board of Health to require the plaintiff to sep- 
arately state and number its causes of action, and 
on the 20th day of May, 1910, an amended peti- 
tion was filed setting forth three several causes 
of action, reciting the foregoing facts in detail and 
praying for the same relief as prayed for in the 
original petition. 

To this amended petition a demurrer was filed 
by the State Board of Health, which demurrer was 
sustained by the common pleas court and the peti- 
tion of the plaintiff dismissed, from this judgment 
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Argument for Plaintiffs in Error. 

the plaintiff appealed to the circuit court, and that 
court overruled the demurrer to the amended peti- 
tion. The defendants not desiring to plead further, 
a perpetual injunction was allowed, and this pro- 
ceeding in error is now prosecuted to reverse that 
judgment of the circuit court. 

Mr. Timothy S, Hogan, attorney general; Mr. 
Charles C. Marshall and Mr. Frank Davis, Jr., for 
plaintiffs in error. 

Since the case of Marbury v. Madison, 1 Cranch, 
137, the question of the presumption in favor of 
the constitutionality of a statute duly enacted by 
the legislature has been generally looked upon as 
settled. C. W. & Z. Rd. Co. v. Commissioners, 1 
Ohio St., 83; Walker v. Cincinnati, 21 Ohio St., 
39; Monroe v. Collins, \7 Ohio St., 666. 

Where a constitutional question is raised, though 
it may be legitimately presented by the record, yet 
if the record presents some other and clear ground 
upon which the court may rest their judgment and 
thereby render the constitutional question immate- 
rial to the case, that course will be adopted, and the 
question of the constitutional power will be left for 
consideration until a case arises which cannot be 
disposed of without considering it and when, con- 
sequently, a decision upon such question is un- 
avoidable. State, ex rel., v. Price, 8 C. C, 30, 4 
O. C. D., 296; Collins v. Bingham, 22 C. C, 533; 
Board of Education v. Sawyer, 7 N. P., N. S., 401. 

The first cause of action, as alleged in said 
amended petition, is based upon the fact that the 
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orders of the said plaintiffs in error, the State 
Board of Health, are null and void because said 
act of the general assembly being of a general na- 
ture does not have uniform operation throughout 
the state. This cause of action is the one upon 
which counsel for the defendant in error, the city 
of Greenville, rely with most confidence, and base 
their contention upon the fact that while section 1 
of the act is sweeping and applies to every city or 
village and every portion of the state, it is provided 
by way of a proviso in section 1 that "no city or 
village that is now discharging sewage into any 
river which separates the state of Ohio from an- 
other state shall be required to install sewage 
purification works as long as the unpurified sewage 
of cities or villages in any other state is discharged 
into said river above said Ohio city or village." 

In the first place, it would seem that counsel are 
unmindful of the fact that the state of Ohio does 
not own any part of the Ohio river. This being 
so, much of the arguments and substantially all 
the cases cited by counsel in the arguments below 
are not helpful in the determination of this case. 
In the case of Handles Lessee v. Anthony et ai, 
5 Wheat., 374, 5 L. Ed., 113, Chief Justice Mar- 
shall defined the boundary between the old Domin- 
ion Virginia and the Northwest Territory which 
was ceded to the government. 

So we say with reasonable assurance that this 
law, if it is of a general nature, as counsel claim, 
has uniform operation throughout the state in so 
far as the state controls the stream to which the 
act applies. Therefore, the contention of counsel 
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cannot be well taken; but even if this proviso in 
the section were faulty, it, and it only, would fall 
before the constitution and leave the statute valid. 
Burk v. Rattle, 31 Ohio St., 116. 

It is admitted, and the courts below took judi- 
cial knowledge of the fact, that the Ohio is the 
only river to which the foregoing exception applies. 
It therefore becomes necessary, first of all, to ascer- 
tain the rights of the respective states in this stream. 
Booth V. Shepherd, 8 Ohio St., 244; Indiana v. 
Kentucky, 136 U. S., 479, 34 L. Ed., 329. 

It is also, we think, an undisputed proposition 
that a state is the absolute owner of all navigable 
waters within the territorial limits. Mobile v. Es- 
lava, 9 Port. (Ala.), 577; Stevens v. Railroad Co., 
34 N. J. L., 532; Monongahela Bridge Co. v. Kirk, 
46 Pa. St., 112. 

And further, that statutes have no extra-terri- 
torial force. Booth v. Shepherd, 8 Ohio St., 244. 

But there is a presumption that the Ohio legis- 
lature did not intend to stretch its authority over 
other states; that it was providing against the 
pollution only of streams within its jurisdiction — 
which the Ohio river is not ; and the proviso would 
therefore be properly regarded as a mere precau- 
tionary direction, that municipalities along the Ohio 
were not within the scope of the act. 

In the case of navigable streams, many authori- 
ties hold that the riparian owner has no private 
rights: Wood on Nuisances (1 ed.), 592; Tomlin 
V. Railroad Co., 32 la., 106; Railroad Co. v. Rail- 
road Co., 12 Cush., 605; Fay v. Aqueduct Co., Ill 
Mass., 27; Thayer v. Railroad Co., 125 Mass., 253; 
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State V. Dam Co., 70 N. H., 458; Railroad Co. v. 
Railroad Co., 23 N. J. Eq., 157; Amos v. Norcross, 
58 N. J. Eq., 256; Atlantic City v. Pier Co., 63 N. 
J. Eq., 644; Canal Commissioners v. People, 5 
Wend., 423 ; People v. Canal Appraisers, 33 N. Y., 
461; Gouid v. Railroad Co., 12 Barb., 616; Getty 
V. Railway Co., 21 Barb., 617; McKeen v. Canal 
Co., 49 Pa. St., 424; Eisenbach v. Hatfield, 2 
Wash., 236; Stimson Mill Co. v. Commissioners, 
29 Pac. Rep., 938; Railway Co. v. State, 7 Wash., 
150; Yesler v. Commissioners, 146 U. S., 646; 
Prosser v. Railroad Co., 152 U. S., 59. 

And taking a concrete case of pollution of public 
or navigable waters, it is held in Sayre v. Newark, 
60 N. J. Eq., 361, that there was no liability there- 
for to riparian proprietors. 

Those who live on the banks of a river lying 
wholly within another state cannot expect or re- 
quire the same protection by the state of Ohio 
from the pollution of that river, that would be 
accorded to those on a stream lying within the 
borders of Ohio. Railway Co. v. Miller, 112 Pa. 
St., 34. 

But this would not be the case with a stream 
within the borders of this state. State, ex rel., v. 
Ferris, 53 Ohio St., 314. 

The act does not seek to affect local self-govern- 
ment, except when localities fail and refuse to 
make and maintain proper safeguards for the 
safety, health and comfort of the citizens of a given 
community, and then surely the state has a right 
to step in and protect that community which is a 
part of the state itself. Board of Park Commis- 
sioners V. Common Council, 28 Mich., 228. 
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It IS SO well settled in so many cases that a 
municipality carries to itself the obligation to en- 
force sanitary laws and to meet the expense inci- 
dent thereto, that it seems like surplusage to enter 
into a lengthy discussion of that subject. There 
is no exclusive right of local self-government in 
matters affecting the general public. We feel that 
the act under consideration is not an infringement 
on the well established rule holding to the salutary 
right of local self-government. Sanning v. City, 
81 Ohio St., 157; Bacon v. JValker, 204 U. S.", 
311 ; Camiield v. United States, 167 U. S., 518, 42 
L. Ed., 260; Jones v. Brim, 165 U. S., 180, 41 L. 
Ed., 677; Mugler v. Kansas, 123 U. S., 623; Bar- 
bier v. Connolly, 113 U. S., 27; State v. Allen et 
al, 3 N. P., 201 ; Tiedeman's Lim. of Police Power, 
3; Marion Tp, v. Columbus, 12 O. D., N. P., 555. 

Counsel for the city argue that the act in ques- 
tion is invalid because it violates the Fourteenth 
Amendment because of the severity of the pains 
and penalties provided in case the city fails to obey 
the orders of the board of health, and cite Ex parte 
Young, 209 U. S., 123, to sustain said contention. 

We suggest that the contention of the plaintiffs 
in error, that the act deprives the city of the right 
to resort to the courts for remedy, is carefully 
considered and decided in accordance with our 
contention in the case of Board of Education v. 
Sawyer, 7 N. P., N. S., 407, and also in the case 
of Union Bridge Co. v. United States, 204 U. S., 
364. 

This brief would be quite incomplete without a 
reference to the principle construed in the case of 
Mansfield v. Balliett, 65 Ohio St., 451. 
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Mr. J. C. Elliott, city solicitor, and Mr. D. IV. 
Bowman, for defendants in error. 

We are not willing to adopt the English rule of 
construction, for there, in the language of a re- 
mark attributed to Lord Hobart in the time of 
Charles II: "A statute is like a tyrant; when he 
comes, he makes all void." Maleverer v. Redshaw, 
1 Mod., 35. 

If a statute conflicts with the constitution, it is 
the duty of the court to so declare it. Questions 
of expediency or propriety should not be consid- 
ered. It is one of power only. McGill v. State, 34 
Ohio St., 228; Williams & Thomas Co. v. Preslo, 
84 Ohio St., 328. 

No appeal to the courts from the findings and 
orders of the State Board of Health is anywhere 
provided in this act. The findings and orders of 
the state board are final, conclusive and binding 
upon the city unless set aside upon appeal to the 
judgment of two sanitary engineers, who are to 
select a third, if unable to agree, and the vote of 
the majority of such sanitary engineers shall be 
final and binding. This would exclude all appeal 
from their judgment. 

There is no such thing as compulsory arbitra- 
tion. Section 19, Article IV, of the constitution 
authorizes the general assembly to establish courts 
of conciliation and prescribes their powers and 
duties, but expressly provides that submission of 
matters in dispute must be purely voluntary and 
based upon their agreement to abide such judg- 
ment. Railway Co. v. Garrett, 50 Ohio St., 415; 
B. & O. Rd. Co. V. Stankard, 56 Ohio St., 224; 
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Tilden v. Bernhard, 12 C. C, N. S., 193; Jenifer 
V. Commissioners, 2 Dis., 189, 13 O. Dec, 116. 

This rule is recognized in the workmen's com- 
pensation act, recently enacted by the general as- 
sembly (102 O. L., 524), as its provisions are 
voluntary and not compulsory on either employer 
or employe so far as it waives the common law 
right of action for damages, etc. 

The amended petition discloses that because of 
the severity of the penalty, the council of said city 
was intimidated and terrorized, and because thereof 
were coerced into carrying out the orders of the 
state board contrary to their own judgment and 
discretion. Failure on their part to successfully 
establish the unconstitutionality of the act makes 
them liable for the penalty. They are compelled 
therefore, to follow the orders of the state board 
and not risk the hazards of the decision of the court 
on the constitutionality of the act. 

This would deny to the members of the city 
council the equal protection of the laws guaranteed 
them by Section 1, Article XIV, U. S. Constitu- 
tion. Ex parte Young, 209 U. S., 123; Cotting v. 
Stock Yards Co., 183 U. S., 79; Mercantile Trust 
Co. v. Texas, etc., Ry. Co., 51 Fed. Rep., 543; 
Consolidated Gas Co. v. Mayer, 146 Fed. Rep., 153. 

The taxing power is a legislative power dele- 
gated by the state to the council of the city. It 
involves the exercise of judgment and discretion. 

We may concede, that the performance of a 
ministerial act by a public officer may be enforced, 
and that a failure or refusal to perform may be 
made a criminal offense and punished as a mis- 
demeanor. State v. Coit, 8 O. Dec, 62; People v. 
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Meakim, 133 N. Y., 214; State v. Baldwin, 39 
Tex., 156; Commonwealth v. Coyle, 160 Pa. St., 36. 

We have yet to learn, however, that the action 
of a public officer, acting judicially or in the exer- 
cise of a discretion invested in him by law, can be 
thus made criminal, at least in the absence of fraud 
or abuse of such discretion. Mechem on Public 
Offices, Sec. 1022; State v. Kern, 51 N. J. L., 259; 
People V. Norton, 7 Barb., 477 ; People v. Stocking, 
32 How. Pr., 48; Garnett v. F errand, 6 Bam. & 
Cress., 626, 13 E. C. L., 283; Rex v. Young, 1 
Burr., 560; Rex v. Williams, 3 Burr., 1317; Alter 
V. Cincinnati, (4 N. P., 427. 

That the question is a local affair, is, we think, 
conceded. That the State Board of Health did 
not in the language of said act find, that the dis- 
charge of sewage, by the city into said creek "cre- 
ated a public nuisance detrimental to health or 
comfort, or is polluting the source of any public 
water supply.'* 

It is a cardinal principle of our system of gov- 
ernment, that local affairs shall be managed by 
local authorities, and general affairs by the same 
central authority. Stoutenburgh v. Hennick, 129 
U. S., 147; Greenville v. Demorest, 14 C. C, N. 
S., 113. 

We insist that it is a delegation of the taxing 
power pure and simple, and to attempt to do so is a 
clear, plain and palpable violation of Section 2, 
Article XH, of the Ohio Constitution, providing 
for taxation by uniform rule; and Section 5, 
Article XII, providing that no taxes shall be 
levied, except in pursuance of law. Gray on Lim. 
of Taxing Power, Sec. 534. 
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In this State, the legislative power is vested in 
the general assembly. Article II, Section 1. It 
can neither be surrendered nor delegated by the 
general assembly. C. W. & Z. Rd. Co. v. Com- 
missioners, etc., 1 Ohio St., 87; State v. Mayor, 
103 la., 76; Tozvnship v. Allen, 61 N. J. L., 228; 
McCahe v. Carpenter, 102 Cal., 472; State v. Land 
Co., 75 Minn., 465; People v. Mayor, 51 III, 17; 
People V. Chicago, 51 III, 58; Commissioners v. 
Abbott, 52 Kans., 158; Parks v. Commissioners, 
61 Fed. Rep., 439; Taylor v. Smith, 50 N. J. L., 
106; State, ex rel., v. Denny, 118 Ind., 449. 

The power to create a debt and to discharge it 
are the same thing. Lovingston v. Wider, 53 
111., 302. 

Necessity has always been the favorite plea to 
sustain an unconstitutional act and as to the police 
power, it is enough to say that it is not beyond 
the power of the legislature to delegate and limit 
the same, nor is the extent of the grant and the 
reasonableness of its exercise beyond the control 
of the courts. Mirick v. Gims, 79 Ohio St., 179. 

Said act is of a general nature and does not 
have uniform operation throughout the state. Said 
act would have such operation were it not for the 
fact that section 1 of said act, now Section 1251, 
General Code, provides an exception in a river 
which separates the state of Ohio from another 
state, etc. 

We insist that this exception is in clear conflict 
with Section 26, Article II, Ohio Constitution. 

That this section of the constitution is not di- 
rectory but mandatory, and that a statute in viola- 
tion thereof is void, see Falk, ex parte, 42 Ohio 
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St, 638; State, ex rei, v. Spellmire, 67 Ohio St., 
81 ; Cincinnati v. Steinkamp, 54 Ohio St., 292. 

Being of a general nature, it must have a uni- 
form operation. The phrase "uniform operation'' 
has reference to territory. It must take in the 
whole state. Not a foot of its territory must be 
exempt from its provisions. State, ex rei, v. Spell- 
mire, 67 Ohio St., 77. 

There must be no exception as to individuals of 
the same class. It means universal operation as 
to all persons and things in the same condition or 
category. Its operation must be co-extensive with 
the whole state as territory, and co-extensive with 
every class or condition, brought within the pro- 
visions thereof. Piatt v. Craig et al, 66 Ohio St., 
80; State, exrel, v. Buckley, 60 Ohio St., 273; 
State, ex rei, v. Bargus, 53 Ohio St., 109; State 
v. Nelson, 52 Ohio St., 99. 

Now the effect of this exception is to withdraw 
from the operation of said act more than one hun- 
dred cities and villages on the Ohio river, including 
the populous cities of Cincinnati, Ripley, Higgins- 
port, Ironton, Portsmouth, Pomeroy, Gallipolis, 
Bellaire, Martin's Ferry, Bridgeport, Mingo Junc- 
tion, Steubenville, WellsviUe, Middleport, Marietta, 
Hannibal, Manchester, New Richmond, and East 
Liverpool, with a population of more than 650,000 
inhabitants in the state of Ohio. 

In other words, these cities and villages upon the 
Ohio river, and a hundred more yet unborn, are 
made to constitute a class separate from the other 
cities and villages of the state. The act is there- 
fore restricted to certain parts of the state, and 
makes a classification of cities and villages that is 
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colorable, arbitrary and not founded upon any 
reasonable distinction. 

That the subject-matter of the act is of general 
nature is conceded. 

It is well settled that the test to be applied is, 
whether the law is of a general nature. Cincin- 
nati V. Steinkamp, 54 Ohio St., 284; Costello v. 
Wyoming, 49 Ohio St., 202; Gentsch v. State, 71 
Ohio St., 151; Greenville v. Demorest, 14 C. C, 
N. S., 113. 

We venture the further suggestion, that the 
mere fact that the Ohio river was polluted by the 
sewage of cities and villages situate in Pennsyl- 
vania, West Virginia or Kentucky did not justify 
a classification that would leave the Ohio cities 
and villages upon the river unprotected. While a 
state bordering upon a navigable river has no 
authority to interfere by legislation with the oppo- 
site shore, or with the common right of navigation, 
it may, by legislation protect its own shores. Rutsi 
v. St. Louis, 2 M'Crary, 344. To this extent at 
least the state has riparian rights. 

Without this exemption clause the act is of uni- 
form operation. And the Ohio cities and villages 
could have been prevented from dumping their 
sewage into the Ohio river, and required to purify 
the same, and thus to that extent protect the river 
along its shores from pollution. If the cities and 
villages in the other states persisted in polluting 
the river by dumping their sewage therein, and the 
legislatures of those states had taken no steps to 
prevent them from so doing, the state of Ohio 
could have, by injunction, prevented them from so 
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doing. Missouri v. Illinois, etc., 180 U. S., 208; 
Missouri v. Illinois, etc., 200 U. S., 496. 

There was, therefore, neither reason nor neces- 
sity for said exemption clause in said act, and we 
repeat, the classification thereby created is unneces- 
sary, unreasonable, arbitrary and fictitious. 

The purpose of the clause was to exempt them 
from its operation, and was an inducement or com- 
pensation to the enactment of the act. Like a 
proviso, it restrains the enacting clause, and ex- 
cepts therefrom something which would otherwise 
have been within it. JVayman v. Southard, 10 
Wheat., 30; Ryan v. Carter, 93 U. S., 83; Deitch 
v. Staub, 115 Fed. Rep., 309; Selma, etc., Rd. Co. 
v. United States, 139 U. S., 566; Chicago v. In- 
surance Co., 126 111., 276; Gaither v. Wilson, 164 
111., 548. 

To ignore this clause, would therefore leave the 
Ohio river cities and villages exempt from its 
operation, for the court could not extend it there 
as that would be prejudicial legislation. Kelley v. 
State, 6 Ohio St., 275; State, ex rei, v. Buckley, 
60 Ohio St., 273 ; State, ex rel., v. Lewis, 74 Ohio 
St., 403; Friend v^ Levy, 76 Ohio St., 26; Burt v. 
Rattle, 31 Ohio St., 116. 

Donahue, J. By mutual consent of the parties 
to this controversy, the only question submit- 
ted to this court for determination is the ques- 
tion of the constitutionality of an act of the general 
assembly of Ohio passed April 7, 1908, entitled: 
"An act to authorize the state board of health to 
reqyire the purification of sewage, public water 
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supplies and to protect streams against pollution/' 
which act is now Section 1249, et seq., General 
Code. This act, in substance, provides that when- 
ever complaint in writing is made to the State 
Board of Health that a city, village, corporation 
or person is discharging, or permitting to be dis- 
charged, sewage, or other waste into a stream, 
water-course, lake or pond, and thereby creating a 
public nuisance detrimental to health or comfort, 
that it shall be the duty of such board of health to 
forthwith inquire into and investigate the condi- 
tions complained of ; if upon such investigation the 
complaint is found to be true, that it thereupon 
notify such city, village, corporation or person 
causing the contamination or pollution of the 
stream, water-course, lake or pond, and give it or 
him an opportunity to be heard; if after such hear- 
ing, the State Board of Health shall determine that 
improvements or changes are necessary and should 
be made, it is its duty to report its finding to the 
governor and attorney general, and upon their 
approval notify the city, village, corporation or 
person to install works or means satisfactory to 
the State Board of Health for purifying, or other- 
wise disposing of its sewage, or to change or 
enlarge existing works in a manner satisfactory 
to said board, and to fix a time at which the same 
must be completed, which time shall also be subject 
to the approval of the governor and attorney gen- 
eral. It is further provided in section 4 of the 
act, that when such order so approved is not ac- 
ceptable to any city, village, corporation or owner 
affected thereby, it or he shall have the right 
to appeal the question of the necessity and rea- 
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sonableness of such order to two reputable and 
experienced sanitary engineers, one to be chosen 
by the city, village, corporation or owner, the other 
to be chosen by the State Board of Health, but the 
person so chosen shall not be a regular employe 
of said board, and if these engineers are not able 
to agree, then they shall chose a third engineer of 
like standing. The engineers constituting such 
board of reference shall have power to affirm, 
modify or reject the order of the State Board of 
Health submitted to them, and their decision shall 
be final. 

It is further provided that no city or village that 
is now discharging sewage into any river which 
separates the state of Ohio from another state, 
shall be required to install sewage purification 
works as long as the unpurified sewage of cities 
or villages of any other state is discharged into the 
river above said Ohio city or village. In Section 
1251, General Code, which contains this provision, 
the word "now'' before the word "discharging" is 
omitted. 

The constitutionality of this act is assailed by the 
defendant in error upon the following grounds: 

1. It provides for compulsory arbitration, and 
therefore in conflict with Sections 5 and 16 of 
Article I of the Constitution of the State of Ohio; 

2. It coerces city officials into compliance with 
the orders of the State Board of Health, and con- 
trols their discretion by severity of penalty, and 
therefore in conflict with Section 1 of Article XIV 
of the Constitution of the United States; 

3. It delegates the taxing power of said citv to 
the State Board of Health, and therefore in conflict 
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with Sections 2 and 5 of Article XII of the Con- 
stitution of the State of Ohio; 

4. The act being a law of a general nature 
does not have uniform operation throughout the 
state, and is, therefore, in conflict with Section 26 
of Article II of the Constitution of the State of 
Ohio. 

Before discussing these several objections in de- 
tail, it is well to give some attention to the general 
principles applicable to all of them. A court is not 
authorized to adjudge a statute unconstitutional 
where the question of its constitutionality is at all 
doubtful. The question of the constitutionality of 
every law being first determined by the legis- 
lature, every presumption is in favor of its consti- 
tutionality. It must, therefore, clearly appear that 
the law is in direct conflict with inhibitions of the 
constitution before a court will declare it unconsti- 
tutional. Nor has the question of the wisdom of the 
legislation anything to do with determining its con- 
stitutionality. That question is for the legislature, 
and whether the court agrees with it in that par- 
ticular or not is of no consequence. It is solely a 
question of power. If the legislature has the con- 
stitutional power to enact a law, no matter whether 
the law be wise or otherwise it is no concern of the 
court. If the legislature had not the constitutional 
power to enact the law, it is not important how 
wise, necessary or beneficent the legislation may 
be, it is necessarily void as being in conflict with 
the organic law of the state. 

The court will not measure its opinion with the 
opinion of the legislative branch of the govern- 
ment upon questions of the expediency, justice or 
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necessity of a law. In the case of Lindsay et al. 
V. Commissioners, 2 Bay (S. Car.), 61, the court 
used this language: "In exercising this high au- 
thority, the judges claim no judicial supremacy; 
they are only the administrators of the public will. 
If an act of the legislature is held void, it is not 
because the judges have any control over the legis- 
lative power, but because the act is forbidden by 
the constitution, and because the will of the people, 
which is therein declared, is paramount to that of 
their representatives expressed in any law.'' 

This particular legislation now under consid- 
eration is designed to preserve and protect the 
public health and comfort, and, therefore, falls 
directly within the police power of the state. This 
power includes anything which is reasonable and 
necessary to secure the peace, safety, health, morals 
and best interests of the public. It is now the 
settled law that the legislature of the state pos- 
sesses* plenary power to deal with these subjects 
so long as it does not contravene the Constitution 
of the United States or infringe upon any right 
granted or secured thereby, or is not in direct con- 
flict with any of the provisions of the Constitu- 
tion of this state, and is not exercised in such an 
arbitrary and oppressive manner as to justify the 
interference of the courts to prevent wrong and 
oppression. The right of a court to interfere with 
the legislature of a state in the exercise of police 
power is very clearly expressed by Mr. Justice 
Harlan in the case of Jacobsen v. Massachusetts, 
197 U. S., 11: "If there is any such power in the 
judiciary to review legislative action in respect of 
a matter affecting the general welfare, it can only 
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be when that which the legislature has done comes 
within the rule that if a statute purporting to 
have been enacted to protect the public health, the 
public morals or the public safety, has no real or 
substantial relation to those objects, or is, beyond 
all question, a plain, palpable invasion of rights 
secured by the fundamental law, it is the duty of 
the courts to so adjudge, and thereby give effect to 
the Constitution." This doctrine has also been de- 
clared in the case of Mugler v. Kansas, 123 U. S., 
623; Minnesota v. Barber, 136 U. S., 313, 320; 
Atkin V. Kansas, 191 U. S., 207, 223. The pos- 
session and enjoyment of all rights guaranteed to 
the citizen under the constitutions of the United 
States and the state of Ohio are subject to such 
reasonable conditions as may be deemed by the 
governing authority of the state essential to the 
safety, health, peace, good order and morals of 
the community. It is said by Mr. Justice Field in 
the case of Crowley v. Christensen, 137 U. S., 86, 
that : "Even liberty itself, the greatest of all rights, 
is not unrestricted license to act according to one's 
will. It is only freedom from restraint under con- 
ditions essential to the equal enjoyment of the same 
right by others." In the case of Holden v. Hardy, 
169 U. S., 366, It was held that: "It is as much 
for the interest of the state that the public health 
should be preserved as that life should be made 
secure. With this end in view quarantine laws 
have been enacted in most if not all of the states; 
insane asylums, public hospitals and institutions 
for the care and education of the blind established, 
and special measures taken for the exclusion of 
infected cattle, rags and decayed fruit. In other 
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States laws have been enacted limiting the hours 
during which women and children shall be em- 
ployed in factories; and while their constitution- 
ality, at least as applied to women, has been 
doubted in some of the states, they have been gen- 
erally upheld/' In this state the authority of the 
general assembly to exercise the police power of 
the state is no longer an open question. It has 
been settled by numerous adjudications that such 
power may be exercised by the general assembly 
of the state according to their judgment and dis- 
cretion in any manner not inconsistent with or 
repugnant to provisions of the state or federal con- 
stitutions. Commissioners of Champaign County 
V. Church, Admr., 62 Ohio St., 344; Cincinnati, 
Sandusky & Clezfeland Rd. Co. v. Cook, 37 Ohio 
St., 265; C. H. & D. Rd. Co. v. Sullivan, 32 Ohio 
St., 152; L. 5*. 6' M. S. Ry. Co. v. C. 5*. & C. Ry. 
Co., 30 Ohio St., (M;C. H.& D. Ry. Co. v. City 
of Troy, 68 Ohio St., 510. 

It is true that the mere assertion by the legis- 
lature that a statute relates to the public health, 
safety or welfare, does not bring that statute within 
the police power of a state. It must appear from 
the statute itself that its real intent and purpose is 
the conservation and preservation of public health, 
public safety or public morals, and when this fully 
and clearly appears, then the doctrine announced 
in the case of Jacobsen v. Massachusetts, supra, 
applies, and a court will then only inquire whether 
such legislation is "beyond all question a plain, 
palpable invasion of rights secured by the funda- 
mental law." The legislation we are considering 
admits of no doubt as to the purposes to be sub- 
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served thereby. It is clearly an effort on the part 
of the legislature of the state to preserve and pro- 
tect the public health and comfort, and the only 
remaining question for this court is, whether it 
clearly appears that this legislation is in conflict 
with organic law. 

The first contention of coimsel for defendant in 
error is that it provides for compulsory arbitra- 
tion, and is, therefore, in conflict with Sections 5 
and 16 of Article I of the Constitution of the State 
of Ohio. Section 5 of Article I provides that: 
"The right of trial by jury shall be inviolate." 
Section 16 provides that: "All courts shall be open, 
and every person, for an injury done him in his 
land, goods, person, or reputation, shall have rem- 
edy by due course of law ; and justice administered 
without denial or delay." If this objection were 
sustained it would by no means invalidate the 
whole statute, but, in so far as this defendant in 
error is concerned, there is in this provision no 
violation of its constitutional rights. The powers 
of a municipal corporation are delegated powers. 
It is a creature of statute over which the general 
assembly of Ohio has as sovereign control as it 
has over any other part of the territory embraced 
within the state limits, and the municipal legisla- 
ture has such power only as the legislature of the 
state confers upon it, and it may grant or with- 
hold at pleasure. A municipality is at best but 
a mere agency of the state, and its right to 
control its own local affairs rests wholly on the 
general grant of powers by the general assembly 
of the state. The state is still the sovereign and 
may extend, limit or revoke these powers at wilL 
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In granting to a municipality certain powers to 
be exercised for the benefit of the public health 
of that municipality the state has not relinquished 
its authority and control in this important par- 
ticular over any of the territory comprised within 
the limits of the state. The duties and powers of 
the State Board of Health extend throughout the 
state irrespective of political divisions or territo- 
ries embraced within mimicipalities. Section 1237, 
General Code, provides that: "The state board of 
health shall have supervision of all matters relating 
to the preservation of life and health of the people 
and have supreme authority in matters of quaran- 
tine, which it may declare and enforce, when none 
exists, and modify, relax or abolish, when it has 
been established. It may make special or standing 
orders or regulations for preventing the spread of 
contagious or infectious diseases, for governing 
the receipt and conveyance of remains of deceased 
persons, and for such other sanitary matters as it 
deems best to control by a general rule." Section 
1238 provides that: "Local boards of health, health 
authorities and officials, officers of state institu- 
tions, police officers, sheriffs, constables and other 
officers and employes of the state or any county, 
city or township, shall enforce the quarantine and 
sanitary rules and regulations adopted by the state 
board of health." These general provisions for 
the preservation of the life and health of the people 
of this state are no more suspended in the terri- 
tory comprised within a municipality than are the 
criminal laws of the state, and the case now under 
consideration would illustrate the folly of a state 
delegating to any municipality full and complete 
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control of matters pertaining to the public health. 
A municipality might then in the preservation of 
sanitary conditions in its own territory work in- 
calculable mischief to the health and comfort of 
people living in adjacent territory. To prevent 
this being done, it is primarily necessary that there 
should be one central authority clothed with the 
power of affording equal protection to all. The 
provision in this legislation by which a municipal- 
ity may challenge the judgment of a state board of 
health and submit the question to a board of arbi- 
tration composed of men skilled in sanitary work 
is a most liberal provision so far as municipalities 
are concerned, and far more liberal than many 
of the statutes relating to the powers of a state 
board of health. There is no theory upon which a 
mere agency of the state has a right to litigate the 
right of the state to enforce, through any agency 
it pleases, sanitary rules and regulations for the 
preservation of the health and comfort of all the 
people of the state. 

The second ground urged against the constitu- 
tionality of this act is that it coerces city officials 
in the compliance with the orders of the State 
Board of Health and controls their discretion by 
severity of penalty, and is therefore in conflict 
with Section 1 of Article XIV of the Constitution 
of the United States which provides: "No state 
shall make or enforce any law which shall abridge 
the privileges or immunities of • citizens of the 
United States; nor shall any state deprive any 
person of life, liberty or property, without due 
process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws." 
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What has been said with reference to the first 
objection to the constitutionality of this legislation, 
as well as what further may be said with reference 
to the third objection, applies equally to this con- 
tention. The state does not seek to control the 
discretion of the municipal authorities in this mat- 
ter, but on the contrary refuses to commit to them 
any discretion touching the particular matters com- 
mitted to the care and control of the state board 
of health. In so far as they are charged with 
any duty in reference to the carrying out of the 
orders and directions of the State Board of Health 
they are ministerial officers only, and it is fully 
settled that a public officer may be required to 
perform a ministerial act, and that a failure or 
refusal by such officer to perform a ministerial act 
may be made a criminal offense and punished as a 
misdemeanor. The question whether he is guilty 
of this misdemeanor is a proper question for judi- 
cial inquiry, and, if he be innocent of any derelic- 
tion, neglect or refusal on his part, the courts 
will protect him. The law in this respect does not 
seek to deprive him of liberty or property without 
due process of law, nor does it deny to him equal 
protection of the laws. In our system of govern- 
ment there is nothing anomalous in the fact that 
an officer that is vested with official discretion in 
many matters and things pertaining to his office 
may nevertheless be required to perform certain 
ministerial duties. In so far as official discretion 
is concerned, courts will not interfere unless he is 
guilty of a plain abuse of discretion, but ministerial 
acts may always be enforced and there is no con- 
stitutional objection to imposing upon him, for 
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failure to perform ministerial duties, a fixed pen- 
alty or a penalty within fixed limits to be imposed 
by the tribunal authorized to determine his guilt 
or innocence. 

Far more difficult is the question of the right 
of the legislature to compel the local taxing power 
to act in a ministerial capacity. If it has this right 
then nothing further need be said touching the 
second ground urged by the defendant in error, 
for if in this respect the municipal authorities are 
lawfully and properly shorn of discretion and are 
performing merely a ministerial duty in levying 
the ta^es necessary to comply with the order of 
the State Board of Health, then the provision for 
penalties for failure to do this is clearly constitu- 
tional. This brings us to the consideration of 
the third contention, that the legislation is un- 
constitutional because it delegates the taxing power 
of the city to the State Board of Health, and for 
this reason is in conflict with Sections 2 and 5 of 
Article XII of the Constitution of the State of 
Ohio. Section 2 provides for taxing, by a uni- 
form rule, of moneys, credits, investments in bonds, 
stocks, joint stock companies or otherwise; and 
also of real and personal property according to its 
true value in money, except as to certain bonds, 
burying grounds, schoolhouses, churches and in- 
stitutions of purely public charity and property 
used exclusively for any public purpose, and cer- 
tain exemptions for each individual. Clearly this 
law is not in conflict with this provision of the 
constitution, for all property within the city is to 
be equally taxed and the only question that could 
arise is as to whether the improvement ordered is 
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particularly required by the people of the city, and 
is so exclusively for their benefit that the city alone 
should bear the entire cost. About this question 
there can be but little doubt. If the city possessed 
the absolute right to discharge its sewage into a 
living stream of water, thereby polluting the same 
and destroying all riparian rights below and cre- 
ating a menace to the health and comfort of those 
living on the banks of this stream below the point 
of discharge, then it might be said that any change 
in the manner of sewage disposal would not be for 
the benefit of the city, but for those citizens of the 
state residing below the outlet of the city sewers. 
But the city has no such absolute right, and when- 
ever this condition of affairs exists it is right and 
proper for the state to interfere and prevent it 
from a further continuance of this nuisance, and 
the city then having no other means for the dis- 
posal of its sewage, it is primarily for its benefit 
that such disposal plant must be established. While 
it then becomes largely a local improvement, yet 
it is not one that the state has delegated to the 
municipal authorities complete and absolute con- 
trol thereof. The health of the inhabitants of 
the city is still a matter of concern to the 
state, and of such vital concern that the general 
assembly has not thought proper to commit it 
exclusively to the control and discretion of men 
who may or may not have any particular ability 
or experience in sanitary affairs. The loss of a 
single life is a direct economic loss to the state, 
and, therefore it wisely refrains from committing 
to inexperienced people final discretion as to the 
means and methods of preserving the life and 
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health of its citizens, but aside from the concern 
of the state for the health and comfort of the 
residents of any one city; its vigilance seeks to 
serve a larger purpose. Cities are no longer en- 
closed by stone walls and separate and apart from 
the balance of the state. The sanitary condition 
existing in any one city of the state is of vast im- 
portance to all the people of the state, for if one 
city is permitted to maintain unsanitary conditions 
that will breed contagious and infectious diseases, 
its business and social relation with all other parts 
of the state will necessarily expose other citizens 
to the same diseases. With the wisdom or 
folly of withholding from the local authorities final 
discretion over these matters, we are not concerned. 
It is beyond question the right of the general 
assembly to do so, and the court need. not, and 
ought not to, inquire what motives moved it in 
withholding such power. 

The disposal plant is for the benefit of the resi- 
dents of the city. It is the primary duty of the 
city to provide for sanitary disposal of its sewage, 
and it is not in violation of any provision of the 
constitution that it should bear the entire cost of 
erecting and maintaining a purification plant and 
to require it to do so is not an arbitrary, unrea- 
sonable or unfair exercise of the police power of 
the state. State, ex reL, v. Freeman, 61 Kans., 90; 
State, ex reL Bulkeley, v. Williams, 68 Conn., 131. 

Section 5 of Article XII provides that no tax 
shall be levied except in pursuance of law and 
every law imposing a tax shall state distinctly the 
object of the same to which only it shall be applied. 
It is difficult to see how this legislation offends 
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against this provision of the constitution. It is 
clear that this tax is to be levied in pursuance of 
law, and the object of the taxation is distinctly 
stated, and there is no intention or effort to apply 
the money raised thereby to any other purpose, 
so that every condition required by the constitu- 
tion in this respect would appear to be fully com- 
plied with, but the contention that the power to 
levy this tax is taken from the taxing authority 
of the city and conferred upon the State Board of 
Health is not so easily disposed of. Section 6 of 
Article XIII provides that the general assembly 
shall provide for the organization of cities and 
incorporated villages by general laws, and restrict 
their power of taxation, assessment, borrowing 
money, contracting debts and loaning their credits 
so as to prevent the abuse of such power. By this 
provision it will be seen that municipal corpora- 
tions have not plenary power to levy taxes, but are 
subject in that behalf entirely to the will of the 
general assembly of Ohio as expressed in the 
statutory laws of this state. This law does not 
pretend to clothe the State Board of Health with 
the power to levy taxes, but it does confer on that 
board the power, subject to the right of ap- 
peal to a board of arbitrators, as therein pro- 
vided, to require the city to install works or 
means satisfactory to the board for purifying, 
or otherwise disposing of its sewage, and leaves 
to the municipal authorities the duty of complying 
with this order and of providing by taxation the 
means with which to comply therewith. This 
legislation does not differ in any particular with 
many other provisions relating to the power of the 
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State Board of Health. We must not overlook the 
fact that the general assembly is sovereign. It 
creates this state board of health as an agency to 
assist it in that important function of government 
looking to the preservation of public health and 
comfort, and authorizes it to determine what will 
best conduce to such ends, and then it directs other 
agencies of the government to carry into effect the 
orders and directions of that board. It could 
do all this without the aid of any agency. The fact 
that a principal employs an agent in the conduct 
of his business in no way curtails the power and 
authority of the principal. This provision in Sec- 
tion 6 of Article XIII of the constitution is not 
unlike the provisions contained in Section 7 of 
Article X relating to counties and townships. 

In the cases of the Board of Commissioners of 
Champaign County v. Church, and Caldwell v. The 
Board of Commissioners of Cuyahoga County, 62 
Ohio Str, 318, practically the same question was 
raised. These were actions to recover damages 
from the county for injuries alleged to have been 
received at the hands of a mob. Among other 
things, the statute provided that where a recovery 
was had that an order should be entered directing 
the commissioners of the county to include the 
same in the next succeeding tax levy. This law 
left the taxing authority, to-wit, the commissioners 
of the county, wholly without discretion in the 
matter. They were required at all events to pro- 
vide for the pa3mient of the penalty recovered by 
the plaintiff, if any, and, therefore, the claim was 
made that it was a delegation of taxing power to 
the court, and that it and not the commissioners 
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made the levy of taxes to provide for the payment 
of this penalty. This court held that act consti- 
tutional, and in paragraph 3 of the syllabus de- 
clared that: "Such recovery, and the tax levy au- 
thorized and required by said act,, are within the 
gtneral powers of the legislature, and the provi- 
sions of Section 7 of Article X of the constitution ; 
and such recovery and levy are not in contraven- 
tion of Section 19 of Article I of the constitution." 
This case does not differ in principle from these 
two cases. There the taxing authorities of the 
county made the levy just the same as the taxing 
authorities of the city of Greenville are to make 
this levy. There the commissioners were deprived 
of all discretion, although the constitution ex- 
pressly provided that they should have "the power 
of local taxation, for police purposes, as may be 
prescribed by law." Yet, so far as this levy is 
concerned, they had no discretion whatever. They 
were required to make it as an agency of the gov- 
ernmental powers of the state, without regard to 
their official judgment as to its necessity. 

In the case of State v. Freeman, 61 Kans., 90, it 
was held that: "The act of the legislature in arbi- 
trarily establishing a high school and requiring 
its maintenance by the people of a county is not 
an unconstitutional interference with the rights 
of local self-government." 

In the case of State, ex rel Bulkeley et qI., v. 
Williams, Treasurer, 68 Conn., 131, it was held 
that the legislature could impose on territorial sub- 
divisions of the state the burden of constructing 
and maintaining highways and bridges. The court 
in disposing of that question said: "If an absolute 
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right in the inhabitants of our towns to regulate 
their town finances and affairs superior to all legis- 
lative control ever existed, it was certainly not 
such a right as survived the adoption of our con- 
stitution/' 

The Constitution of the State of Illinois provides 
that the corporate authorities of cities may be in- 
vested with the power to assess and collect taxes 
for corporate purposes. 

In the case of People, ex reL, v. Mayor, 51 III, 
17, while holding that the park commissioners 
created by an act of the legislature of that state 
could not be delegated the power to levy and col- 
lect taxes or compel the city to incur debts without 
the consent of the municipal authority, yet the 
fourth paragraph of the syllabus in that case is as 
follows: "To what extent this constitutional pro- 
vision is a limitation upon the power of local taxa- 
tion directly by the legislature itself, is not a 
question in this case, but it seems there may be 
cases where the legislature, without the consent 
of the corporate authorities, might impose taxes, 
local in their character, if required by the general 
good government of the state, because such taxes 
would not be merely and only for corporate pur- 
poses." 

In this case it is apparent that the tax is levied 
for governmental purposes clearly within the 
control of the general assembly, notwithstanding 
it is especially for the needs and the benefits of the 
city of Greenville and is primarily for the cor- 
porate purposes of the city of Greenville. This 
fully appearing, it is not arbitrary or unfair to 
require the city to bear the burden and to conform 
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to the orders and requirements of the State Board 
of Health by discontinuing the discharge of its 
sewage into a living stream and providing a proper 
disposal plant, so that the health of not only the 
citizens of the state residing in that city shall be 
preserved and protected, but of all the people in 
the state coming in business or social relation with 
them. The state would be powerless to perform 
this important function of government if the local 
officers were permitted to exercise their discretion 
in levying or refusing to levy a tax for that pur- 
pose. 

The fourth objection to this act of the general 
assembly, urged by counsel for plaintiff in error, 
in their printed briefs is as follows: "Said act 
being of a general nature, does not have uniform 
operation throughout the state, and is, therefore, 
in conflict with Section 26 of Article II of the 
Constitution of the State of Ohio." That portion 
of the act said to violate this provision of the con- 
stitution is as follows: "Provided that no city or 
village that is now discharging sewage into any 
river which separates the state of Ohio from an- 
other state shall be required to install sewage puri- 
fication works as long as the unpurified sewage of 
cities or villages in any other state is discharged 
into said river above said Ohio city or village." 

This contention presents the most difficult ques- 
tion in this case. The act under consideration is 
beyond all question a law of a general nature, and 
therefore, is clearly subject to the prohibition of 
this section of the constitution. It is suggested 
that if this exception, classification, or whatever 
it may be called should be found to be imconsti- 
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tutional, that portion alone of the statute should be 
declared void and the balance permitted to stand, 
but that cannot be done, for the reason that the 
statute would then apply to the municipalities now 
excluded from its operation. A court may some- 
times hold a portion of the statute unconstitutional 
and the balance of the statute valid, when the 
result would be to relieve persons or territory from 
the provisions of the statute, but it can never do 
this when the result would be to extend the law to 
additional persons or territory. To do this would 
be invading the province of the general assembly, 
and would be legislating for territory never in- 
cluded by the general assembly in the operation of 
the statute. There is a provision, however, in this 
exception as found in the original enactment, that 
a court might hold to be invalid and still sustain 
the residue of the original act, and that is in ref- 
erence to cities that might hereafter come within 
the same class and condition as those now dis- 
charging sewage into the river. But whether it 
should do so or not with this particular act is now 
unimportant. In the General Code of Ohio, the 
language of this section has been changed and it 
now reads: "But no city or village discharging 
sewage into a river which separates the state of 
Ohio from another state," etc. Therefore, the 
statute as it now reads exempts all cities that may 
now, or hereafter, discharge sewage into a river 
which separates the state of Ohio from another 
state so long as the unpurified sewage of cities or 
villages of another state is discharged into the 
river above such village or city of this state and we 
take it that counsel are more particularly interested 
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in having the constitutionality of the present law 
determined than in having this court answer a 
moot question. 

The question then presented is whether the gen- 
eral assembly of Ohio has attempted a classifica- 
tion or an exception which is a false, unnecessary 
and arbitrary one, or whether it be reasonable, just 
and necessary. This court has repeatedly held that 
classification is often proper and sometimes neces- 
sary in legislation in order to define the objects 
on which the general law is to take effect, but has 
taken equally as firm a stand against any arbitrary, 
vicious or faulty classification used to evade this 
constitutional limitation. Gentsch v. State, 71 
Ohio St., 151. We take judicial notice of the fact 
that the Ohio River is the only river that comes 
within the terms of this exception. This river 
separates the state of Ohio from the states of Ken- 
tucky, West Virginia and Pennsylvania. This 
court held in the case of Booth v. Shepherd, 8 Ohio 
St., 243, that: "The territorial limits of the State 
of Ohio extend on the southeast at least to the line 
of ordinary low-water mark on the northwest side 
of the Ohio River." The Northwest Territory 
was described in the cession by the states to the 
general government as ''territory situate, lying 
and being to the northwest of the Ohio River," 
and it was held in the case of Handly's Lessee v. 
Anthony, 5 Wheat., 374, that where "one state 
is the original proprietor and grants the territory 
on one side only, it retains the river within its own 
domain, and the newly created state extends to the 
river only." Neither of the states being a party to 
that litigation this would not be a final adjudica- 
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tion with reference to their proprietary rights, but 
if the Ohio River is without the boundary of the 
state of Ohio and territory over which the general 
assembly has no control, as these adjudications 
would indicate, any attempt to legislate in ref- 
erence thereto would necessarily be futile. 

We are not concerned with the riparian rights 
of lower proprietors on the Ohio side of the Ohio 
River, nor with the remedy they may have for any 
private wrongs to these rights. In this inquiry 
we are only concerned with the authority of the 
state to extend its jurisdiction over the territory 
occupied by the Ohio River, and if that territory 
is not a part of the territory of Ohio, this excep- 
tion, whether written into the law or not, must 
necessarily obtain, for even if the act by its terms 
included the Ohio River and that river is not a 
part of Ohio it would be extra-territorial and im- 
possible of enforcement over that territory. This 
act in its title declares, among other things, that 
it is an act '^to protect streams against pollution." 
This certainly refers to streams within and not 
without Ohio, and could not by any liberality of 
construction be held to include rivers beyond the 
state's territorial limits. 

This is too important a question to determine 
in a cause where it arises only incidentally to the 
main issue in the case, especially when it is not 
necessary to the disposition of the case at bar, for 
if it be conceded that the territorial limit of the 
state extended to the center of the Ohio River, the 
objection would not necessarily be well taken. 
Every law is supposed to serve some purpose, and 
it would be absurd to impose burdens upon per- 
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sons, corporations, villages and cities that cotild 
not possibly work to the public good or operate to 
public advantage or the protection of private rights. 
One of the evident purposes of this act, and so de- 
clared in its title, is to prevent the pollution of 
streams, and where it is apparent that the state is 
powerless to prevent this pollution by reason of 
the control and authority of states bordering the 
opposite bank of a river, it would not only be folly 
but unjust and arbitrary to compel the citizens of 
this state to do or refrain from doing any act, 
the doing of which, or the refraining from which, 
would operate to no good purpose, either public or 
private. 

It has been repeatedly held by this court that 
where a law is available in every part of the state 
as to all persons and things in the same condition 
or category, it is of uniform operation through- 
out the state. State, ex rel., v. Spellmire, 67 Ohio 
St., 77 \ Cincinnati v. Steinkamp, 54 Ohio St., 284; 
McGill V. State, 34 Ohio St., 228; State, ex rel, v. 
Bargus, 53 Ohio St., 94. 

This law does operate uniformly in every part 
of the state upon all persons and things in the 
same condition or category. There is a substantial 
reason for excluding from the operation of this 
statute those persons, corporations, villages and 
cities located on the banks of a stream that sep- 
arates Ohio from another state. It is not an at- 
tempt by the general assembly of Ohio to avoid 
the limitation of this provision of the constitution 
by a false, or faulty, classification, but on the con- 
trary is a fair and honest effort to legislate for all 
the people of the state without unjust or arbitrary 
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discrimination in favor of one class to the advan- 
tage of another. To compel those persons, corpo- 
rations, villages and cities bordering upon the 
Ohio River to refrain from discharging sewage 
into the Ohio River, while the cities on the oppo- 
site banks are so doing would serve no purpose and 
accomplish no good results. It would be an ab- 
surdity to impose useless burdens upon them, and 
the purposes of the statute would be no nearer 
accomplished than by excluding them from the 
operation of the law. It would be so imjust and 
arbitrary as to shock the public conscience. The 
fact that it would be productive of no good results 
is sufficient reason for the classification, and for 
exempting them from the provisions of this law. 
The strongest argument that can be made against 
this classification is that the law divides the people 
and cities of the state into two classes, distinguish- 
able only by the condition surrounding each. One 
class is compelled to do and refrain from doing 
certain things because the doing or refraining 
from doing will operate to the substantial benefit 
of all the people of the state. The other class is 
exempted from doing and refraining to do the 
same things because their doing or refraining from 
doing these things would operate to nobody's ad- 
vantage. It would seem that it would not require 
a Solomon to determine that this is not an unjust 
or unfair discrimination, or false or faulty classifi- 
cation, and that notwithstanding this exception the 
law does operate uniformly as to all persons and 
things in the same condition or category. Classi- 
fication is not only proper, but sometimes abso- 
lutely necessary in legislation. It is only when 
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there is no substantial reason for the classification 
when it clearly appears that there is no real differ- 
ence existing and that classification has been re- 
sorted to by the general assembly merely for the 
purpose of avoiding and escaping the constitutional 
limitation that a court will declare a statute imcon- 
stitutional for this reason. 

The only other question in the record is the one 
arising upon the demurrer to the third cause of 
action. Counsel have not discussed this question 
in either of the printed briefs filed in this cause, 
yet it is referred to in the brief filed by the de- 
fendant in error. In this third cause of action the 
further question is sought to be raised as to abuse 
of discretion on the part of the State Board of 
Health, and as to the insufficiency of its findings 
to warrant the orders made. It avers all the facts 
hereinbefore recited and further avers that the 
findings are insufficient to warrant the orders 
made ; that the outlet of the city sewers into Green- 
ville Creek does not create the conditions, but only 
contributes to the conditions found by the State 
Board of Health, and that this outlet into said 
creek does not create a public nuisance detrimental 
to health or comfort; that the application of the 
funds of the city to the construction and main- 
tenance of a purification plant would be wrongful, 
unnecessary and an abuse of corporate powers to 
the great and irreparable loss, damage and injury 
to the city, its residents and taxpayers, for which 
neither have an adequate remedy at law. There 
is, however, no averment in this cause of action, 
nor in any part of the petition, that the city au- 
thorities have availed themselves of the remedy 
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by appeal provided by the statute itself, and, there- 
fore, it is apparent that the city has not exhausted 
its legal remedy, and at this point in the proceed- 
ings a court of equity would not be justified in 
interfering. Really the sole question in this record 
is the question of the constitutionality of this act, 
for if this act is constitutional it is evident that so 
long as it affords a further remedy, of which the 
plaintiff below has not availed itself, then a court 
of equity must deny relief, until all legal remedies 
are exhausted, and will not inquire whether a 
board or officer clothed with discretion in deter- 
mining the matter at issue has abused this dis- 
cretion or exercised it fraudulently and corruptly, 
for resort to the remedy provided by the statute 
might make such inquiry entirely unnecessary and 
useless. 

The judgment of the circuit court is reversed for 
error in overruling the defendant's demurrer to 
the amended petition and this cause is remanded 
to the circuit court of Darke county with directions 
to sustain this demurrer. 

Judgment reversed. 

Davis, C. J., Spear, Shauck and Johnson, J J., 
concur. 
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Crawford v. Turnbaugh, Trustee, 

Endorser or guarantor— Against whom judgment is rsndsred^-^Not 
regardsd at surety or bail, when — Section 11713, General Code, 

An endorser or guarantor, liable by endorsement on an instrument 
of writing, against whom judgment is rendered in a court of 
record in this state, in a suit on the instrument, is not surety or 
bail within the meaning of Section 11713, General Code, so as 
to entitle such endorser or guarantor to be certified in the record 
of the judgment as surety or bail 

(No. 12494-Decided April 2, 1912) 

Error to the Circuit Court of Guernsey county. 

The action was originally brought in the com- 
mon pleas court of Guernsey county upon three 
promissory notes for $666.67 each, payable to the 
plaintiff in error, George W. Crawford, signed by 
a number of parties who were sued with him in the 
case. The notes were, before maturity, sold by the 
payee to the defendant in error, and the following 
endorsement made on the back at the time, "Pay 
to the order of Charles H. Tumbaugh, Trustee. 
Payment guaranteed. G. W. Crawford.^* 

The plaintiff in error answered alleging that 
the other defendants were the principal debtors 
on the notes sued on and that he, Crawford, was 
bail thereon and asked the court to certify that 
the other defendants were the principal debtors 
and to certify Crawford as bail. 

The plaintiff replied denying that Crawford was 
bail and on the trial the court found that said 
Crawford was not bail or surety and entered judg- 
ment against all of the defendants, including 
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Crawford, and refused to certify the said Craw- 
ford as bail or surety. This judgment was 
affirmed in the circuit court and this proceeding is 
brought to reverse the judgment of the courts 
below. 

Mr. J. B. Ferguson and Messrs. Kihler & Mont- 
gomery, for plaintiff in error. 

Messrs. Turnbaugh & Eagleson, for defendant 
in error. 

Johnson, J. Plaintiff in error claims that under 
Section 11713, General Code, he was entitled to be 
certified in the entry of the judgment in the trial 
court, as bail for the other defendants in the case. 

Pertinent parts of that section are as follows: 

"When judgment is rendered in a court of 
record within this state, upon an instrument of 
writing in which two or more persons are jointly 
or severally bound, and it is made to appear to the 
court, by parol or other testimony, that one or 
more of the persons so bound signed the same as 
surety or bail for his or . their co-defendant, the 
clerk of such court, in recording the judgment 
thereon, shall certify which of the defendants is 
principal debtor, and which surety or bail." 

Did Crawford sustain such relation to the note 
and to the proceedings as brings him within the 
provisions of that section? Was he surety or bail? 
He did not sign the note originally as "surety or 
bail for his co-defendant" for he was the original 
payee of the note. He became guarantor to his 
transferee, the plaintiff below, by his endorsement 
on the back of the note. 
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Strictly speaking he was not "jointly or sev- 
erally bound by the instrument" itself, but after- 
wards became bound by the terms of his endorse- 
ment, the guaranty of payment signed by him at a 
time subsequent to the date of the note. 

Plaintiff in error, however, in his answer sets 
up and now insists that in legal effect he was bail 
on the notes. 

The term bail, from inappropriate and colloquial 
use, has come to have a somewhat indefinite mean- 
ing. But the statute from which the above section 
was taken is old, and the term had a definite and 
accepted meaning when originally used, and in- 
cluded in the law. Bouvier defines the noun to 
mean: "Sureties who bind themselves either to 
satisfy the plaintiff his debt and costs, or to sur- 
render the defendant into custody provided judg- 
ment be against him in the action and he fails to 
do so." 

The term surety really includes the term bail, 
but bail was a name given to a surety who becomes 
such in a legal proceeding, criminal or civil, and 
as used in the above section the term relates to, 
and was intended to protect a surety who had 
signed a bond in some legal proceeding. 

It is contended substantially, that although the 
above Section 11713, does not by its terms include 
a guarantor, yet it includes persons whose liability 
is prior to and greater than that of a guarantor, 
and that the reasonable construction of the statute 
is, that its benefits should apply to all parties who 
are secondarily liable, or at least to persons less 
liable than those whom it specifically designates. 
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It is urged that under Section 3178a of the Ne- 
gotiable Instruments Code, being Section 8296, 
General Code, plaintiff in error is such a party 
and has such relation to the notes sued on in this 
case, as entitles him to the benefit of the certificate 
provided for by Section 11713, General Code, 
above quoted. 

Section 8296, General Code, is as follows: "The 
person 'primarily' liable on an instrument is the 
person who by the terms of the instnmient is 
absolutely required to pay the same. All other 
parties are secondarily liable." 

Under that section a guarantor is secondarily 
liable, but that does not assist plaintiff in error in 
his contention here, or bring him into the class of 
surety or bail under Section 11713, or entitle him 
to the certificate provided for by that section, be- 
cause under the section just quoted (8296) a 
surety is not secondarily but is primarily liable on 
the note. 

In Richards v. Bank Co., 81 Ohio St., 348, it is 
held that under the Negotiable Instruments Code 
passed April 17, 1902, Vol. 95, p. 196, the former 
rule as to release of surety by extension of time 
without his consent, and other variation of the 
contract has been abrogated, and that one who 
signs a note on the face thereof and who in that 
way becomes a surety for the principal maker is 
by force of Section 3178a, Revised Statutes, pri- 
marily liable for the payment of such note. 

The rights and liabilities of a surety and those 
of a guarantor are different in many respects. 

The surety as shown is primarily liable. He is 
not entitled to presentment, demand or notice of 
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non-payment, he is jointly and severally bound 
only by the terms of the instrument and not by a 
special contract endorsed on the instrument as in 
the case of guarantor. And yet the surety may at 
all times show "by parol or other testimony" that 
he was surety only. 

When the plaintiff in error, Cfawford, the payee 
of the note, negotiated and endorsed the note he 
became liable as endorser, entitled to the rights 
of an endorser and in addition to that he took on 
the obligation of guarantor by the words "Pay- 
ment guaranteed." And it is only because of the 
provisions of the code that he can be sued together 
with the other parties to the note. Of course, the 
holder of the note might by suing the surety alone 
avoid the right of the surety to be certified as such 
and thus avoid being compelled to exhaust the 
principal debtor first, because it is only where 
one is able to show by parol or other testimony 
that he signed as surety for his ''co-defendant/' 
that the statute applies. 

In such case it is not competent for the surety 
by cross-petition, or otherwise, to bring in his prin- 
cipal for the purpose of having the relation of 
principal and surety certified, although the holder 
knew of such relation. Wilkins v. Bank, 31 Ohio 
St., 565. 

Nevertheless a guarantor or a surety, who is not 
so certified, who pays the judgment has the right 
to be subrogated to the place of the judgment 
creditor against the principal and all others stand- 
ing in his shoes. This right is not affected by 
the statutes providing for the certificate of surety- 
ship. The statutes are merely in addition to those 
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equitable rights. Hill v. King, Exr., 48 Ohio 
St., 75. 

Crawford did not move for execution first 
against those primarily liable, and his right to do 
so is not a question made here. We think it clear 
that plaintiff in error, Crawford, bound as he was 
by his contract of guaranty endorsed on the note 
was not surety or bail for his co-defendants within 
the terms of this statute. 

His was not the same contract as theirs. The 
secondary character of his liability appeared at 
once on the pleadings, by the copy of the note and 
the endorsement on its back. This cannot be said 
of the surety whose name appears on the face as 
a maker, and this statute gives an opportunity to a 
surety to make that appear which otherwise would 
not. The court cannot read into the statute pro- 
visions not within its terms. 

For these reasons the judgments below will be 
affirmed. 

Judgments affirmed. 

Davis, C. J., Spear, Shauck and Donahue, 
JJ., concur. 
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Marvin et al. v. Tusch, 

One of several owners of alley-way right^^Erects building on both 
sides of alley — Carrying archway over alley — Abutting owner 
cannot maintain ejectment, when. 

When one of several persons, owning land upon an alley devoted 
to the purposes of a private right of way in common by all 
of them, erects a substantial building upon his ground lying 
on both sides of such alley by carrying his building over the 
alley by means of an archway, leaving sufficient space for the 
ordinary uses of such alley and improving the alley for the 
benefit of all the abutting owners, ejectment cannot thereafter 
be maintained against him by an abutting owner who had 
knowledge of the improvement at its inception and during its 
progress, and who made no objection thereto until after its 
completion. 

(No. 12312— Decided April 2, 1912.) 

Error to the Circuit Court of Lucas county. 

In the court of common pleas Tusch brought 
ejectment against the plaintiffs in error to recover 
possession of an alley ten feet in width, extending 
from 17th street in the city of Toledo one hundred 
feet in the direction of 16th street, dividing ground 
owned by Marvin lying along 17th street, the alley 
also passing along the rear of ground owned by 
Tusch facing Adams street, which is parallel with 
the alley. The prayer of the petition is for the 
recovery of said strip, the averments being that 
the plaintiff was the owner thereof, and that the 
defendant unlawfully kept him out of possession. 
The first defense of the answer was a denial of 
the averments of the petition. In the second de- 
fense it was alleged that said strip had, for more 
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than twenty-one years, been continuously and un- 
interruptedly set apart for the uses of an alley by 
these parties, and other abutting and adjoining 
owners, as a private right of way in common. 

It was further alleged that Marvin is the owner 
in fee of land fronting twenty feet on Adams 
street and extending along 17th street one hundred 
feet to the strip of land fronting forty-five feet on 
17th street and extending the same width one 
hundred feet alongside the strip. Said second 
defense also contained the following averments: 
"And defendants further say that they have im- 
proved said properties by erecting thereon a four 
story brick building with a business room on the 
first floor fronting on Adams street and balance 
of said building designed and built in flats for 
residence purposes. That said building extends 
from one of said properties to the other by means 
of a high and suitable arch ten feet wide over and 
across said ten-foot strip described in the petition 
of the plaintiff and thus preserving unobstructed 
the said private way. That said building was so 
erected by the defendants with the full knowledge 
of the plaintiff, who was conducting business every 
day within a few feet of defendants* property dur- 
ing the time of the erection of said building as 
aforesaid; and that said plaintiff witnessed the 
erection of said improvement each day from its 
commencement to its completion and observed and 
had full knowledge of the plan and construction 
of said building with reference to said ten-foot 
strip; and that said plaintiff did not at any time 
personally or otherwise object in any manner to 
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the construction of said building by the defendants 
in the manner aforesaid, from the commencement 
thereof until its substantial completion. 

"Wherefore, defendants pray that the petition of 
the plaintiff be dismissed herein and that they have 
all other relief to which they may be equitably enti- 
tled/' 

In the reply it was admitted that the plaintiff's 
place of business was near the building so erected 
by Marvin, and that he had knowledge thereof 
without alleging that he made any objection 
thereto. It was also admitted that Marvin had 
acquired title to his land from one Wittich, to 
whom it had been conveyed May 29, 1886, and 
by subsequent stipulation it was admitted that the 
grant included the right to use the strip in con- 
troversy as a private right of way, and that the 
right had subsequently become vested in Marvin. 

It was further admitted that the title of Tusch 
did not vest in him until March 13, 1889, and that 
by the terms of the deed to him, said strip was 
expressly made "subject to an easement for use 
as a private alley by lots abutting on each side of 
the same.*' It was also shown upon the trial, 
without objection or contradiction, that Marvin 
at the time of erecting his building improved the 
alley with brick and cement, so that it became 
practicable for all the tenants to drive over it, 
whereas it had been practicable before only to drive 
one way and back the other, and that Tusch with 
knowledge of all that was done interposed no ob- 
jection, but talked of renting the property from 
Marvin. 
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The common pleas court rendered judgment for 
the plaintiff that he recover possession of the prop- 
erty described in the petition, together with his 
costs of the suit. On petition in error the circuit 
court affirmed the judgment. 

Mr. F. M. Dotson, for plaintiffs in error. 

The improvement made by the plaintiffs in error 
is no hindrance or obstruction to the use of the 
ten foot strip of land by Tusch, but on the other 
hand has made the use of the land available as a 
private alley, with freedom of ingress and egress, 
a condition that did not exist prior to the construc- 
tion of said improvements. The defendant instead 
of being prejudiced by the improvement has been 
benefited. He stood by and watched every step of 
the work that was done by Marvin, from the com- 
mencement to the close, had full and daily knowl- 
edge of every detail, knew the character and 
purpose of the improvement, talked with Marvin 
about renting part of it, and by his every act and 
conversation unqualifiedly consented thereto and 
approved the acts of the plaintiff in error in the 
premises, and as we claim thereby estopped him- 
self from gainsaying the same thereafter. This 
we believe to be a well settled principle of equity 
which is clearly applicable to the case at bar. 
Beardsley v. Foot, 14 Ohio St., 414; Welland Canal 
Co. V. Hathaway, 8 Wend., 483; Pennsylvania Co. 
V. Piatt et al, 47 Ohio St., 367; Castalia Trout 
Club Cq. v. Sporting Club et al, 8 C. C, 194; 
Kellogg V. Ely, 15 Ohio St., 64; Tee garden v. 
Davis, 36 Ohio St., 601; Tone v. Columbus, 39 
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Ohio St., 281 ; Seeds v. Simpson & Knox, 16 Ohio 
St., 321 ; Tarkington v. Purvis, 9 L. R. A., 321, n; 
2 Pomeroy's Eq. Jur. (3 ed), p. 1787; Peabody 
V. Flint, 6 Allen, 52; Tash v. Adams, 10 Cush., 
252; Mondle v. Plow Co., 6 O. N. P., 294; Red- 
mond V. Saznngs Fund, 194 Pa. St., 643 ; Kintz v. 
Zwisler, 7 O. N. P., 15; Ackerman v. True, 66 
N. Y. Supp., \AO;N.& W. Ry. Co. v. Perdue, 40 
W. Va., 442, 21 S. E. Rep., 755; Hoskins v. 
Wathen Bros. Co., 20 Ky. Law Rep., 814, 47 
S. W. Rep., 595. 

Messrs. Rhoades & Rhoades, for defendant in 
error. 

Mr. Tusch never gave to Mr. Marvin any 
permission or authority, either written or verbal, 
to occupy this property as he has. 

The doctrine of estoppel has no application 
where the party claiming to have relied upon the 
conduct of the other to his injury himself had 
equal knowledge, or the means of obtaining knowl- 
edge, of the rights of each. 1 1 Am. & Eng. Ency. 
Law (2 ed.), 434. 

It is agreed in the stipulation that the deeds were 
matters of record, and, in such case, the record 
of a deed is notice to those bound to search for it 
including parties subsequently dealing with the 
property or concerned with its title. Pattison- v. 
Jordan, 3 C. C, 233; Leiby v. Wolf, 10 Ohio, 83; 
11 Am. & Eng. Ency. Law (2 ed.), 435. 

But Mr. Marvin had more than constructive 
notice. He actually knew that his only right in 
this ten foot strip was to use it as an alley. His 
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deed so informed him; his opinion of title so in- 
formed him. It informed him also that Mr. Tusch 
owned the strip. Pennsylvania Co. v. Piatt, 47 
Ohio St., 366; Fowler v. Delaplain, 79 Ohio St., 
279; Yeager v. Tuning, 79 Ohio St., 121. 

Ejectment will lie to recover possession of land 
subject to an easement. The recovery in such case 
is of the land subject to the easement. 10 Am, & 
Eng. Ency. Law (2 ed.), 473. 
. Ejectment will lie for the recovery of possession 
although the plaintiff is not disturbed in his pos- 
session of the surface of the ground but is dis- 
possessed by something above or below the surface. 
Butler V. Telephone Co., 186 N. Y., 491 ; Wach- 
stein V. Christopher, 128 Ga., 229; Murphy v. 
Bolger, 60 Vt., 723 ; Johnson v. Minnesota Tribune 
Co., 91 Minn., 476. 

Shauck, J. Throughout the progress of the 
case it has been taken for granted by the courts 
below, and by counsel on both sides, that although 
Marvin's title to an easement in the strip for the 
purposes of a private right of way is of imques- 
tioned validity and older in point of time than the 
title of Tusch, he might by a suit in ejectment be 
wholly excluded therefrom; and that Tusch al- 
though taking a later title expressly limited to a 
private right of way in common with other abut- 
ting owners might, as against one of them, be 
awarded the exclusive possession of the strip. 
Whether there is a solid basis for this concord, the 
case does not require us to determine. 

Answering the petition in ejectment Marvin by 
authority of the provision of the code of civil 
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procedure that a defendant may interpose as many 
defenses as he may have, whether they were pre- 
viously denominated legal or equitable, introduced 
the real ground of contention between the parties. 
The facts as shown by his answer, the reply of 
Tusch, the stipulation and the undisputed evidence 
are that Marvin being about to erect a substantial 
building of several stories in height covering his 
ground, which was divided by the strip of ten 
feet in width devoted to the purpose of a private 
right of way for the use of all abutting owners, 
so planned and executed his enterprise as to carry 
his building across the strip by an arch, leaving 
ample room beneath for the ordinary uses of such 
a way, and clearing and paving the alley so that it 
would be capable of actual use throughout its 
entire length, which it had not previously been. 
It does not appear whether Marvin took this course 
in the exercise of a right which he supposed to 
have become conferred upon him by the deeds 
under which he and his neighbors held their 
property, or in reliance upon their acquiescence in 
the course which he chose. Nor is it material in 
the present case. 

The title ad coeluin of one who has but a right 
of way is ordinarily of practical value only to the 
height of the vehicle in which he travels it. If 
Tusch had made a timely assertion of his invaded 
right, its insignificant character might not have 
justified a court in refusing to interfere in his 
behalf; but his own estimate of the value of the 
right may have justified him in deliberate ac- 
quiescence in the Marvin improvement and in 
accepting the improvement of the alley as of 
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greater value to him than the right which by 
acquiescence he was surrendering. In any view, 
his presence at the site of the improvement and 
his assent thereto with full knowledge of all that 
was being done is admitted in the record. Since 
he did not, when the improvement was undertaken 
and its character made obvious to him, consider 
the right of sufficient importance to justify its 
prompt assertion, or even to prompt objection to 
Marvin's plan, the plainest considerations of jus- 
tice require the court to inform him that he 
cannot now be heard to say that it is so important 
as to justify a judgment which would require 
Marvin to make terms with him on pain of being 
compelled to reconstruct his building. The prin- 
ciples upon which one is required to make a timely 
assertion of rights upon which he proposes to 
insist are familiar, and they are sufficiently illus- 
trated in the cases cited in the briefs. It is quite 
clear that the proper administration of the law 
does not require so wide a departure from the 
administration of justice as the case of the orig- 
inal plaintiff invites. 

Judgments of the circuit and common pleas 
courts reversed and judgment for plaintiff in error. 

Judgments reversed. 

Davis, C. J., Spear, Price, Johnson and Don- 
ahue, JJ., concur. 
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Smith et al., Trustees, v. Fuller et al.. 
Assignees. 

Duties of trustees in settling affairs-^f insolvent savings company^ 
Trustee no power to loan trust funds— Deposit in bank by trustee 
of trust funds—Taking certificate of deposit therefor— Presumed 
deposit was special and not general~~Court of equity may engraft 
trust upon such deposit, when— Trustee regarded as preferred 
creditor, 

1. It is the duty of a trustee appointed to wind up and settle the 
affairs of an insolvent savings company to protect the trust 
property in every reasonable way; to get possession of the 
assets, reduce them to money, and under the direction of the 
court appointing him, after the payment of expenses, apply the 
funds to the satisfaction of the claims of creditors of the insol- 
vent company. 

2L Such trustee has not, in the absence of a proper order of court, 
the right or power to loan the funds of the trust coming into 
his hands as such trustee. 

3. A general deposit by such trustee of the trust funds in a bank 

is in legal effect a loan to the bank, and unless authorized by 
the court, is a violation of duty by the trustee. 

4. Where a trustee deposits trust mon^ in a bank, taking as evi- 

dence thereof a certificate of deposit certifying that he as 
trustee has deposited the fund payable to self on return of the 
certificate properly indorsed, the same not^ being subject to 
check, and no stipulation for interest made, a presumption will 
be indulged, in the absence of proof tb the contrary, that the 
trustee intended to perform and not violate his duty, and that 
the deposit was intended as a special, and not a general, deposit 

5. Where, in such case, the bank fails and makes an assignment for 

the benefit of creditors before suph fund is withdrawn, and it 
appears that the bank, upon receiving such deposit, had mingled 
the trust money with its own funds, money paid out from such 
fund for its own purposes will be presumed to have been paid 
from its own money, and not from the trust fund. And if it 
be shown that at all times from the making of the deposit to 
the time of the assignment by the bank, there was in its vaults 
money of amount and value equal to the amount so deposited. 
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a court of equity may engraft a trust upon such money, and 
the trustee will become a preferred creditor to the amount of 
such deposit. 

(No. 12996-Decided April 2, 1912.) 

Error to the Circuit Court of Lucas county. 

A statement of the case will be found in the 
opinion. 

Messrs. Sheets, West & Game, for plaintiffs in 
error, cited and commented upon the following 
authorities : 

United States v. Waterborough, 2 Ware, 154; 
Halle V. Bank, 140 111., 413; Bank & Bros. v. Rice, 
8 Colo. App., 217; Elizalde v. Elizalde, 137 Cal., 
634; Byrne v. McGrath, 130 Cal., 316; Frith v. 
Cartland, 2 H. & M., 417; Independent District v. 
King, 45 N. W. Rep., 908; Harrison v. Smith, 83 
Mo., 210, 53 Am. Rep., 571 ; Lincoln v. Morrison, 
64 Neb., 822; Holmes v. Gilmore, 138 N. Y., 369; 
People V. Bank, 96 N. Y., 32; Covin v. Gleason, 
106 N. Y., 256; 28 Am. & Eng. Ency. Law (2 
ed.), 1115, 1116; National Bank v. Insurance Co., 
104 U. S., 54, 26 L. Ed., 693; Knatchbull v. HaU 
lett, L. R., 13 Ch. Div., 696; Bank v. Weems, 69 
Tex., 489; Boone County National Bank v. Lati- 
mer, 67 Fed. Rep., 27; Massey v. Fisher, 62 Fed. 
Rep., 958; State v. Foster, 38 Pac, 926; Shaw v. 
Bauman, 34 Ohio St., 25. 

Mr. Eugene Rheinfrank and Messrs. Swayne, 
Hayes & Fuller, for defendants in error, cited and 
commented upon the following authorities: 

M'Afee v. Bland, 11 Ky. L. Rep., 3; 3 Pom- 
eroy's Eq. Jur. (3 ed.), Sec. 1067; 5 Cyc, 514; 
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Fletcher v. Sharpe, 108 Ind., 276; Odd Fellows' 
Ben. Assn. v. Ferson, 3 C. C, 84; Ramsey v. 
McGregor, 1 C. S. C. R., 327; Orme v. Baker, 74 
Ohio St., 337. 

Spear, J. The plaintiffs in error are Trustees 
of The Imperial Savings Company, an insolvent 
concern whose affairs are being wound up under 
the orders of this court, the said Trustees acting 
by virtue of an appointment by this court. The 
defendants in error are Assignees of The East Side 
Bank Company, an insolvent banking corporation 
organized under the laws of this state, and are 
engaged in winding up the affairs of that insti- 
tution. 

The suit in the common pleas was by the plain- 
tiffs in error against the defendants in error to 
have a trust impressed upon moneys that remained 
in the vaults of the bank at the time of the as- 
signment. It IS shown by the record that upon 
two separate occasions the Trustees, plaintiffs in 
error, deposited with the bank, trust money coming 
into their hands, to the amount in one instance of 
three thousand five hundred and ninety-four and 
seventy-six hundredths dollars and later the sum 
of four thousand dollars, taking in each instance 
a certificate of deposit expressing that the deposit 
was made by E. B. Smith and A. B. Baumann, 
Trustees; that the same was not subject to check, 
and the money payable on return of the certificate 
properly indorsed. No interest was promised. It 
further appears by the record that the bank failed 
before the money was withdrawn, having funds 
in its vaults amounting to over eleven thousand 
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dollars, and that at all times, after the first de- 
posit and to the date of the assignment, the bank 
had in its vaults money in amount and value more 
than sufficient to pay the sum of seven thousand 
five hundred and ninety-four and seventy-six hun- 
dredths dollars so deposited by said Trustees. The 
Assignees refused to allow the claim of the Trus- 
tees as a preferred claim but did accept it as a 
claim against the general assets of the bank. 

The cause was heard on a demurrer to the peti- 
tion and amendment thereto. The demurrer was 
sustained, both courts holding that the facts al- 
leged presented only the usual case of a general 
deposit, thus holding that the relation of debtor 
and creditor arose between the Trustees and the 
bank, and therefore no trust was established. 
Judgment was thereupon rendered against the 
plaintiffs. 

In support of the judgment counsel for the bank 
argue that simply the relation of debtor and cred- 
itor existed; that no decision is to be found in 
the books sustaining the opposite view; that the 
cases relied upon by plaintiffs in error are all 
cases where some tortious act of the trustee, or 
some misappropriation of the trust fund, is in- 
volved, while in this case, it is insisted, the deposit 
was not tortious or a wrongful conversion of the 
money. The act of the Trustees in making the 
deposit was not contrary to any law, statute or 
usage, and was in accordance with the require- 
ments of ordinary prudence and of a careful ad- 
ministration of trust funds. Therefore the relation 
of debtor and creditor arose, and no trust would 
follow. Hence the demurrer was properly sus- 
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tained. The claim against this holding, urged by 
counsel for plaintiffs in error, is that the bank 
officers being aware of the fact that they were re- 
ceiving on deposit trust money (as distinctly 
shown by the certificates of deposit) they were 
therefore bound to know that the Trustees had 
no power to contract with the bank to assume the 
relation of debtor and creditor; that while they 
might lawfully deposit trust money in the bank 
for safe keeping, such deposit would become a 
bailment and not a loan. The effect of the deposit 
in such case, it is urged, would be to create the 
bank a voluntary trustee boimd to preserve the 
fund intact and account for it on demand, and the 
fact that the bank had at all times up to the as- 
signment, more than enough money in its vaults 
to satisfy the claim of the Trustees, the presump- 
tion is that the bank, in conducting its usual 
business, used its own funds and not those as to 
which it was thus a trustee. Therefore the Trus- 
tees' claim ought to be allowed as a preferred 
claim against the money in the hands of the 
Assipiees of the bank, and the trial court erred in 
sustaining the demurrer. 

• We are thus required to determine whether, 
upon the foregoing facts, the Trustees are entitled 
to payment of their claim out of the assets of 
the insolvent bank in the hands 6f the Assignees 
before any distribution to other creditors, or 
whether the character of their claim is such that 
they are merely general creditors of the estate, 
entitled only to their pro rata share of the fund 
for distribution. In determining this final question 
the first query presented is whether or not the 
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deposit by the Trustees was, in the eyes of the 
law, in the nature of a special deposit, or a mere 
general deposit. If the former, then a second 
question arises which is, has the fund been kept 
in such a way as to permit a court of equity to 
engraft a trust upon it? 

Consideration of the first question leads to an 
inquiry as to the duty of these Trustees in the set- 
tlement of the trust. Speaking generally, the 
trustee is bound to protect the trust property in 
every reasonable manner. He must use due dili- 
gence to obtain possession of it, and retain it se- 
curely under his own control. He cannot divest 
himself of the trust by conveying or assigning the 
property to third persons save where the trust is 
for the purpose of sale, or other disposition. The 
main duty in the present instance, therefore, was 
to get hold of the assets, reduce them to money, 
and under the direction of the court apply the 
money so collected, after pa)mient of expenses, to 
the satisfaction of the claim of creditors of the 
insolvent company. It cannot, we think, be se- 
riously contended that the Trustees had, in the 
proper discharge of their duties as such, the right 
or power, by express contract, to create the rela- 
tion merely of debtor and creditor ; that is, to loan 
out the trust funds. Such act would, in the ab- 
sence of authority from the court, clearly be 
inconsistent with, and a violation of, their plain 
duty; and if they had no right to make such loan 
generally it would seem clear that a loan to a 
bank by way of a general deposit would be equally 
beyond their power. So that, in the absence of a 
clear showing that the latter was the purpose in 
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the present instance, the court would not be 
justified in attributing such purpose to the Trustees 
in placing this money with the bank. The fact i 
that the account was not subject to check itself 
indicates that the deposit lacked one feature usually 
to be found present in case of a mere general 
deposit, and the fact that no interest was to be 
paid negatives in a measure the idea that it was 
the purpose of the Trustees to loan out the money. 
The expressed obligation incurred by the bank 
was to return the money, or like money, on the 
presentation of the certificates properly indorsed; 
its implied obligation was to have funds sufficient , 
at all times to satisfy these obligations, and this 
promise the bank kept. Knowing as the officers 
did, as shown by the terms of the certificates them- 
selves, that the money thus deposited was not the 
money of the Trustees, but was the money of 
the trust which they represented, it is fair to 
conclude that the bank was put upon inquiry and 
that it should be held bound by the legal effect of 
knowledge which might have been so acquired. 
Therefore it is to be charged with knowledge of 
the rule which forbade the Trustees loaning out 
the trust funds generally, or, as in this specific 
instance, making a mere general deposit, for such 
act would be nothing other than creating by special 
agreement the relation merely of debtor and cred- 
itor. Of course the bank became a debtor because 
it had incurred obligations which were to be satis- 
fied by the payment of money. But whose debtor 
was it? Not the Trustees', for the Trustees held 
the money in trust, and the obligations, althoue:h 
running to the Trustees in form, were the property 
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of the trust. This conclusion, we think, justifies 
the holding that these parties must be held to have 
understood that the deposits were to be in the 
nature of special deposits. The bank thus became 
itself, by its voluntary action, a trustee; not a 
trustee of the Trustees, because they did not own 
the money, but a trustee for the trust which those 
Trustees represented. If so, such deposits imposed 
upon the bank the duty to treat the money as trust 
funds, and to fulfill its contract with the Trustees 
accordingly. 

We are aware that there are opinions of text- 
writers, Pomeroy for instance, that "trust monies 
may be deposited for a reasonable time in a bank 
having good credit, if the deposit is made to the 
credit of the trust estate, and not in the trustee's 
individual name; and the trustee does not become 
liable for a loss occasioned by a failure of the 
bank." This' statement should be taken merely 
as a general rule ; otherwise it seems to us in some 
features too broad ; nor does it in terms involve the 
question whether the deposit may or not be gen- 
eral. If treated as relating to a special deposit 
only probably no criticism is to be made upon it 
Manifestly, though, each case must stand on its 
own facts, and the question of the liability of the 
trustee in case of failure of the bank in any case 
must depend upon the circumstances of that case. 
A deposit in his own name by the trustee is con- 
demned because it is held to be a mingling of 
funds and thus a conversion, from which liability 
usually follows. But however viewed, the rule 
above stated affords but little if any help in de- 
termining the question we have in the case at bar. 
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because our inquiry relates to the rights of de- 
positing Trustees to a certain fund as against the 
claims of general creditors. The question of per- 
sonal liability on the part of the Trustees is not pre- 
sented by the record, and is therefore not here 
considered. But if it should be determined that 
the Trustees would not be liable individually, still 
it would not follow that the fund in the bank vault 
may not be reached; and it is difficult to see how 
the doctrine of the text, if accepted, helps us to 
understand the nature of these deposits, or to 
arrive at the intent of the parties in making and 
receiving them. 

The insistence of counsel for defendants in error 
that the authorities cited by plaintiffs in error are 
predicated upon some tortious act of the trustee, 
performed or threatened, or some misapplication 
of the trust fund, has not been overlooked. Those 
cases concede and the counsel concede that where 
the deposit is wrongful the relation merely of 
debtor and creditor between the bank and the 
trustee does not arise. So that the case turns after 
all upon whether the deposits in the present instance 
were wrongful in the sense of being unauthorized. 
The question whether the deposits, if treated as 
general, would be unauthorized acts by the Trus- 
tees, is the very crux of the case, and a question 
akin to that is disposed of in some of the cases 
cited by the holding that the making of a general 
deposit of a trust fund by a trustee in a bank in 
good credit is entirely proper, which is simply a 
holding by those courts that the Trustee has the 
right generally to loan the trust money, only 
making sure that the borrower is then in good 
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credit, and is, with due respect, but a begging of 
the question. Of the cases cited by pounsel for 
defendants in error in support of the contention 
that one "who makes a general deposit of trust 
funds in a bank, thereby creating the relation of 
debtor and creditor between himself and the bank, 
both acting in good faith, is not entitled to any 
preference over other general depositors in the 
event the bank becomes insolvent," M'Afee v. 
Bland, 11 Ky. L. R., 1; Omcer v. OiHcer, 120 la., 
389; and Fletcher v. Sharpe, 108 Ind., 276, are 
pertinent examples. They do appear to support 
the counsels' claim in a measure. But in the 
opinion in the latter case is found this significant 
remark: "If in receiving a trust fund a bank acted 
with knowledge that it was taking the fund in 
violation of the duty of the trustee, the rights of 
the cestui que trust might be different. In respect 
to such a case we decide nothing here." And the 
point made in our case is that the Trustees were 
without power to make a mere general deposit of 
trust funds, in other words without power to loan 
out the trust money, and that the bank must be 
held to have had knowledge of that fact. 

A review of the cases cited, and many others, 
leave us still of the opinion that the Trustees had 
no power or authority to make a general deposit 
of the trust funds, the same being in legal effect, 
if so made (as held in Shaw v. Bauman, 34 Ohio 
St., 25, and in Ind. District v. King, 80 la., 498), 
but a loan by the Trustees to the bank of the trust 
funds ; and that, giving effect to that settled prin- 
ciple of equity that wherever a duty rests upon an 
individual, in the absence of evidence to the con- 
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trary, it shall be presumed that he intended to do 
right rather than wrong, to perform his duty 
rather than to violate it, it must be presumed that 
the Trustees and the bank officers intended these 
deposits to be special rather than general, and that 
in such case the relation of mere debtor and cred- 
itor did not arise. 

This brings us to a consideration of the second 
question. Has the fund been kept in 5uch a way 
as to authorize a court of equity to engraft a 
trust upon it.'* The facts are clearly stated and 
the question simple. The deposits were in the 
name of the persons as trustees; and, as we have 
found, the character of trust money was thus 
stamped upon them; and there was at all times 
after the first deposit and until the assignment, 
funds in the vaults of the Bank more than suffi- 
cient to satisfy the certificates. Under earlier 
holdings there was some question as to the effect 
of the mingling of funds, the blending of the trust 
money with the money of the trustee being suf- 
fered to defeat the owner's title and compel him 
to stand as a mere unsecured creditor; this upon 
the idea that tne money was not earmarked and 
therefore could not be recovered in specie. But 
there seems to be now, under the practically 
unanimous rulings of the courts as well as on 
principle, no serious question arising from that 
fact. It is not the identical dollars that may be 
pursued any more than it is the identical grains 
of wheat put in a warehouse or elevator that the 
depositor may follow, but equivalent dollars, and 
the rule now is, as held in Board of Contrs. v. 
Strawn, 157 Fed. Rep., 49, opinion by Lurton, J., 
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that where a bank has mingled trust money with 
its own funds, money paid out from such fund 
for its own purposes will be presumed to have 
been paid from its own money and not from the 
trust fund in a situation where, as in this case, 
the mingled fund has not been reduced at any time 
below the amount of the trust fund. The pre- 
sumption above referred to rests upon the idea 
that the drawings out from time to time were 
monies which the bank had a right to expend in 
its own business, and that the balance which re- 
mained included the trust fund which the bank 
had no right to so use. To have used it would 
have been a violation of- the trust, and that will 
not be presumed in the absence of evidence to that 
effect. The same conclusion is expressed in Mas- 
sey V. Fisher, Receiver, 62 Fed. Rep., 958, thus: 
*The fact that the money was not marked, and 
by a mingling with other funds of the bank, lost 
its identity, does not affect the right to recover in 
full, if it can be traced to the vaults of the bank, 
and it appears that a sum equivalent to it remained 
continuously within those vaults until removed by 
the receiver." See, also, Elizalde v. Elizalde, 137 
Cal., 634. Numerous other cases to like effect 
cited by counsel will be found in the Reporter's 
notes, and we regard the principle as not only 
consonant with reason and fair dealing but as 
abundantly supported by authority. 

Our conclusion therefore is that the Trustees 
are entitled to have their claim allowed as a pre- 
ferred claim, and that therefore the demurrer of 
the Assignees to the petition and amendment 
thereto of the Trustees was not well taken. Nor 



Digitized by VjOOQIC 



860.S.1 SMITH V. FULLER , 69 

Opinion of the Court 

is there any inequity in this conclusion. The funds 
of the bandc in its vauUs were increased by these 
deposits to the full amount thereof and nothing 
is asked to be taken away except what, by these 
deposits, was put there. The general creditors are 
entitled only to so much of the estate of an in- 
solvent bank as remains after liens paramount to 
their claims and other preferred charges are 
satisfied. And, considering the privacy which at- 
taches to the method of doing banking business, 
the general creditor can not reasonably claim that 
he had given credit to the defaulting Bank by rea- 
son of the trust deposit. 

The judgments will be reversed and the cause 
remanded to the common pleas with direction to 
overrule the demurrer and for further proceedings. 

Reversed, 

Davis, C. J., Shauck, Price and Johnson, J J., 
concur. 
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Glass, by next friend, v. The William 
Heffron Company. 

Answer denymg allegations in petition — And that defendant was 
negligefU-^And averring that plaintiff was at fault — Does not 
raise issue of contributory negligence — Evidence of negligence 
by both sides — Question of proximate cause — Instructions to the 
jury, 

1. An answer which sets up, first, a general denial of the allegations 

in the petition, and, second, a denial that the defendant was 
negligent; followed by an averment that it was by the plain- 
tiffs own fault and negligence that he was injured, does not 
raise the issue of contributory negligence ; but it is more than a 
denial that the plaintiff was without fault. It is an averment that 
the plaintiff's own negligence was the sole cause of his injury. 

2. But in such case, where there is evidence submitted to the jury 

which fairly tends to prove that the defendant was guilty of 
negligence and also that the plaintiff was negligent, it is proper 
for the court to instruct the jury that if they should find that 
the defendant was negligent and that such negligence was the 
proximate cause of the injury, and if they should further find 
that the plaintiff was guilty of some negligence the jury should 
then determine whether the plaintiffs negligence was such as, 
combined with the negligence of defendant, contributed proxi- 
mately to the injury complained of; and it is neither prejudicial 
to the defendant, nor erroneous, to instruct the jury that, "the 
burden of proving contributory negligence of the plaintiff is 
upon the defendant." 

(No. 12318-Decided April 2, 1912.) 

Error to the Circuit Court of Hamilton county. 

The plaintiff in error sued to recover damages 
for a personal injury. The answer of the defend- 
ant consisted, first, of admissions that it was 
engaged in the business mentioned in the petition 
and that the plaintiff was employed by it for a 
certain purpose, and a denial of each and every 



Digitized by 



Google 



860.S.] GLASS v. THE WM. HEFFRON CO. 71 
Argument for Plaintiff in Error. 

Other allegation in the petition contained and not 
therein admitted to be true; and, second, as fol- 
lows: "Defendant further says that if the plaintiff 
was injured while in its employ it was not by any 
fault or negligence or any order of the defendant 
and that it was by plaintiff's own fault and neg- 
ligence in that the plaintiff carelessly and negli- 
gently and of his own volition placed his hand in 
such position with reference to the machinery 
operated by the defendant that his said hand was 
caught in such machine." 

A trial of the action resulted in a verdict and 
judgment for the plaintiff, which judgment was 
reversed by the circuit court upon the ground 
that the court of common pleas erred in charging 
that "the burden of proving contributory negli- 
gence of the plaintiff below rested upon the de- 
fendant below;" and this proceeding is to reverse 
the judgment of the circuit court and affirm that 
of the common pleas. 

Messrs. Kinkead, Rogers & Ellis; Mr. Wade H. 
Ellis; Mr. Challen B. Ellis and Messrs. Cogan & 
Williams, for plaintiff in error. 

The allegation in the answer that the plaintiff 
was injured "by his own fault and negligence" is 
one that has frequently been used in setting up 
contributory negligence as a defense. Examples 
of such an answer, treated as a defense of con- 
tributory negligence without question, are found 
in the following cases: Van Duzen, etc.. Engine 
Co. V. Schlies, 61 Ohio St., 298; Railway Co. v. 
Lynch, 69 Ohio St., 123; Railway Co. v. Murphy, 
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50 Ohio St., 135; Rolling Mill Co. v. Corrigan, 46 
Ohio St., 283. 

While it is true that when contributory negli- 
gence is neither alleged in the answer nor brought 
out in the defendant's testimony the issue is not 
in the case and it is improper to charge on the 
subject, our contention is that it is not improper 
to diarge on the subject when the answer is treated 
as setting up contributory negligence and the case 
is tried and testimony introduced on the theory 
that such issue is in the case. Railway Co. v. 
Frye, 80 Ohio St., 289. 

If the defendant in the case at bar had filed 
merely a general denial, but had presented the 
same evidence, raising the issue of contributory 
negligence by the evidence, it still would have been 
proper for the trial court to charge on the subject. 
It is well settled that when a party by his own 
evidence makes an issue it is proper for the court 
to submit that issue to the jury. Speer v. Bishop, 
24 Ohio St., 602; Banta v. Martin, 38 Ohio St., 
534; Benninger v. Hess, 41 Ohio St., 69; Brock- 
way V. Jewell, 52 Ohio St., 187. 

We do not believe, considering plaintiff's testi- 
mony, that the charge as to presumption of con- 
tributory negligence raised by plaintiff's own 
testimony would have been proper, but even if it 
would have been proper the omission to give it 
was not error as no such charge was requested. 
Railway Co. v. Ritter, 67 Ohio St., 53; Schryver 
v. Hawkes, 22 Ohio St., 309; Smith v. Railway 
Co., 23 Ohio St., 10; State v. Schiller, 70 Ohio 
St., 1. 
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Messrs. Littleford; Frost & Foster, for defend- 
ant in error. 

There being no issue of contributory negligence 
made by either the pleadings or evidence of the 
plaintiff or the defendant, it was error for the 
court to charge that "the burden of proving the 
negligence of the defendant is upon the plaintiff, 
and the burden of proving contributory negligence 
of the plaintiff is upon the defendant." Traction 
Co, v. Forrest, 73 Ohio St., 1; Traction Co. v. 
Stephens, 75 Ohio St., 171; List & Son Co. v. 
Chase, 80 Ohio St., 42. 

The master is not responsible as to matters be- 
yond the scope of authority of a superior servant 
The well known principle of law upon which this 
assertion is based is stated in the following au- 
thorities: 2 Labatt on Master and Servant, Sec. 
537; Bradley v. Nash. C. & St. L. Ry. Co., 14 
Lea (Tenn.), 374; Fisk v. Cent. Pac. Rd. Co., 
72 Cal., 38, 13 Pac. Rep., 144; Nash. & Chatta- 
nooga Rd. Co. V. McDaniel, 12 Lea (Tenn.), 386; 
McGowan v. St. L. & I. M. Ry. Co., 61 Mo., 528; 
2 Bailey's Personal Injuries, 1194; O'Neil v. Great 
Northern Ry. Co., 51 L. R. A., 585. 

The court failed to properly state the issues to 
the jury. B. & O. Rd. Co. v. Lockwood, 72 Ohio 
St., 586. 

Davis, C. J. . The circuit court reversed the 
judgment of the court of common pleas, upon the 
ground that the court of common pleas erred in 
charging the jury that the burden of proving con- 
tributory negligence of the plaintiff rested upon 
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the defendant; and it expressly found that there 
were no other errors apparent upon the record. It 
IS argued that in the pleadings there is no issue of 
contributory negligence, and that, therefore, such 
instruction was uncalled for, erroneous and preju- 
dicial to the defendant. 

The rule as to the burden of proof was stated 
correctly; and if there was any phase of the case, 
either upon the pleadings or the evidence, in which 
contributory negligence of the plaintiff might be- 
come important, it was not erroneous, and could 
not be prejudicial to the defendant, to charge the 
law correctly upon that subject. 

The defendant may set forth in his answer as 
many defenses as he may have, provided that they 
are so far consistent that they may be verified by 
oath without swearing falsely. In this case, the 
defendant for its first defense denied wholly the 
plaintiff's cause of action; and for its second 
defense denied that it was negligent and averred 
that plaintiff's injury occurred by his own fault 
and negligence. In this respect there is a strongly 
marked distinction between the case at bar and the 
cases cited by the defendant, Cincinnati Traction 
Co. V. Forrest, 73 Ohio St., 1, and Cincinnati Trac- 
tion Co. V. Stephens, 75 Ohio St., 171. In each of 
those cases the only defense was a general denial. 

It is true, however, that the second defense in 
this answer does not raise the issue of contributory 
negligence. In substance it avers that the plain- 
tiff's injury resulted solely from his own careless- 
ness. But it must not be forgotten that there 
were two sharply defined issues in the pleadings. 
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Upon the plaintiff's allegation that the defendant 
was negligent and upon the defendant's averment 
that the plaintiff was the sole author of his own 
injury. The record discloses testimony tending to 
support the affirmative of both of these issues. 
Hence, the learned trial court, in submitting the 
case to the jury, very properly reminded them, that 
if they found that the defendant was not guilty of 
the negligence charged, they need go no further 
than to return a verdict for the defendant. 

But in that connection it was necessary to con- 
sider another possibility. Therefore the court in- 
structed the jury, that if they should find from 
the evidence that the defendant was negligent and 
that such negligence was the proximate cause of 
the injury; and if they should also find from the 
evidence that the plaintiff was negligent, then it 
would be necessary to determine whether the plain- 
tiff was guilty of such negligence as, combined 
with the negligence of the defendant, contributed 
proximately to the injury complained of. We 
think that this was proper, inasmuch as evidence 
was before the jury tending to show negligence 
on the part of the plaintiff; and if the jury should 
find from the evidence that both the plaintiff and 
the defendant were negligent, the defendant's lia- 
bility would necessarily depend on the question 
whether the plaintiff's negligence combined with 
that of the defendant and contributed directly to 
the injury. Then it naturally and necessarily fol- 
lowed that the court should say to the jury that, 
"the burden of proving contributory negligence of 
the plaintiff is upon the defendant.^' We are of 
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the Opinion that there was no error in this, preju- 
dicial to the defendant, for which the judgment 
against the defendant should have been reversed. 

The judgment of the circuit court is reversed 
and that of the common pleas is affirmed. 

Spear, Shauck, J5hnson and Donahue, JJ., 
concur. 



SCATTERGOOD V. INGRAM. 

One sustaining family relation to another — Cannot recover for serv- 
ices rendered the other, when—Guardian may claim for services 
rendered ward, when — Allowance for services under Section 
10953, General Code, 

1. The doctrine that where two persons sustain to each other a 

family relation one cannot recover against the personal repre- 
sentatives of the other on account of services rendered in that 
relation except on proof of a contract to make compensation 
therefor, does not apply to a claim by a guardian for services 
rendered to an imbecile ward. 

2. In such case allowance for services and compensation is by Sec- 

tion 10953, General Code, to be determined by the court settling 
the guardian's account, and, it not being a personal claim against 
the ward, it need not in case of his decease, be presented to his 
personal representatives. 

(No. 12645— Decided April 2, 1912.) 

Error to the Circuit Court of Mahoning county. 
Facts are stated in the opinion. 

Messrs. Metzger & Smith, for plaintiff in error. 

Plaintiff in error contends that services rendered 
by Sarah E. Ingram in caring for and nursing her 
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mother and for boarding her mother, while her 
mother was in her, Sarah E. Ingram's home, is 
conclusively presumed to be rendered gratuitously 
unless there was an express contract entered into 
between the said mother and daughter, whereby 
one was to pay for such board, cafe and nursing, 
and the other to receive pay for the same. Hinkle 
V. Sage, 67 Ohio St., 256; Jurling v. Garner, 8 
N. P., 277, 11 Dec, 439; 'McCollister v. Moore, 
Dayt., 247; In re Dunn, Goebel, 297; Drewry v. 
Rightmire's Admr., Dayt., 112; Poorman v, Kil- 
gour, 26 Pa. St., 372; Hertzog v. Hertzog, 29 Pa. 
St., 465; Finch v. Finch, 4 W. L. B., 908, 7 Dec. 
R., 673. 

Mr. K. L. Cobourn, for defendant in error. v 

The courts of Ohio have not as yet decided that 
a guardian, whether she is a daughter or a 
stranger, is not entitled to be compensated for the 
services rendered her ward, both in the care of her 
property and her person. Section 6288, Revised 
Statutes; Section 10953, General Code; 2 Rockel's 
Probate Practice, Sec. 1490. 

The statute above cited clearly makes it the duty 
of the probate court to allow or fix the amount of 
the compensation, and in no other manner does the 
statute authorize a guardian to receive compensa- 
tion except by the allowance of the probate court 
only. 2 Rockel Probate Practice, Sees. 1485, 1487- 
1490, 1518; Section 6304, Revised Statutes; Sec- 
tion 10991, General Code. 

In the case of Gorman v. Taylor, 43 Ohio St., 
86, this court held that the probate court has exclu- 
sive jurisdiction in the settlement of such accounts. 
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following the case of Newton v. Hammond, 38 
Ohio St, 430. 

By the Court. Sarah E. Ingram was ap- 
pointed guardian of the person and estate of her 
mother, Rachel A. Scattergood, who had been 
adjudged an imbecile in July, 1904. She continued 
in the discharge of the duties of such guardian 
until the death of the ward in October, 1907. 
Thereafter she filed in the probate court her ac- 
count as such guardian, and asked for the allow- 
ance of certain items which she deemed reasonable 
on account of services to the ward and in the care 
of her property and expenses in the care of her 
ward and her estate. The ward had lived with 
her daughter as a member of her household, and 
some of the items charged in the account were for 
services and for board. Exceptions to the account 
having been filed by the plaintiff in error they were 
in part overruled, and in part sustained and the 
rulings were affirmed by the circuit court. The 
exceptor prosecutes error here with respect to the 
overruling of certain of his exceptions, for the 
reason that it was admitted upon the original 
hearing that the guardian had no express contract 
with her mother for such care and services and 
that no claim on account thereof had been pre- 
sented to the personal representatives of the mother 
after her death. 

In support of his exceptions counsel for the 
plaintiff in error urges as though it were applicable 
here, the doctrine held in many cases, including 
Hinkle et al., Exrs., v. Sage, 67 Ohio St., 256, 
that there can be no recovery on account of serv- 
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ices rendered to a deceased person by one who 
sustained to him the relation of a member of his 
family, except upon proof of an actual contract. 
But very obviously the doctrine invoked can apply 
only to a claim against one who is sui juris, for 
it would be absurd to require a contract with one 
incapable of making it. It would be equally absurd 
to require a presentation of the claim to the admin- 
istrators of the ward, since, being her personal 
representatives, they are concerned only with 
claims against her. It is for such reasons as these 
that as to both expenditures incurred by a guard- 
ian and compensation to be paid to him the subject 
is by Section 10953, General Code, left to the de- 
termination of the court settling the account. 
That section is complete authority for the judg- 
ment under review. 

Judgment afhrmed. 

Davis, C. J., Spear, Shauck, Johnson and 
Donahue, JJ., concur. 
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SiPE, Auditor, v. State, ex rel. Mansfield. 

Salary of common pleas judge-sections 1284a and 1284, Revised 
Statutes—Method of computing additional compensation— -In 
judicial subdivisions composed of several counties— Limitations 
to amount of salary, 

1. Where the county in which a common pleas judge resided at the 

time af his election, or appointment, is a part of a judicial sub- 
division composed of several counties, the amount of the salary 
to be paid such judge, under the provisions o£ Section 128Aa, 
Revised Statutes, in addition to the salary provided by Section 
1284, Revised Statutes, must be calculated upon the population 
of the county in which he resided at the time of his election or 
appointment, and when so ascertained is payable quarterly out 
of the treasury of the several counties in proportion to the 
ratio of the population of each to the total population of all 
the counties comprising the judicial subdivision. 

2. Where the amount so ascertained is less than $1,000, a judge is 

entitled, nevertheless, to receive as additional salary $1,000, or 
if it be more than $3,000, then his additional salary shall be 
$3,000 and no more, and this shall be paid him quarterly by 
the several counties in the subdivision in proportion to the ratio 
above stated. 

(No. 13247— Decided April 30, 1912.) 

Error to the Circuit Court of Morrow county. 
Facts are stated in the opinion. 

Mr. J. C. Williamson, prosecuting attorney; Mr. 
Timothy S. Hogan, attorney general ; Mr. Charles 
Follett, and Mr. Frank Davis, Jr., for plaintiff in 
error. 

Mr. Edwin Mansfield; Messrs. Booth, Keating, 
Peters & Fomerene, and Mr. John A. McMahon, 
for defendant in error. 



Digitized by 



Google 



860.S.] SIPE V. STATE EX REL. 81 

Opinion of the Court 

Donahue, J. On the 9th day of May, 1911, 
Edwin Mansfield filed in the circuit court of Mor- 
row county a petition which is in the words and 
figures following, to- wit: 

"Your relator represents to the court that on the 
sixth of November, 1906, he was duly elected 
judge of the court of common pleas in and for the 
second subdivision of the sixth judicial district of 
the State of Ohio, for the term of six years, from 
the ninth day of February, 1907, and that he duly 
qualified and entered upon his duties as such judge 
and has ever since said date and now is one of the 
judges of the common pleas court of said subdivi- 
sion and district. 

"That the defendant, Clifton Sipe, is now and 
at the time of the grievances hereinafter recited, 
was the duly elected, qualified and acting auditor 
of the county of Morrow and state of Ohio. 

"That at the time of relator's election and qual- 
ification as such judge as aforesaid, the statutes 
of Ohio, Section 1284a, provided, 'that each judge 
of the court of common pleas shall receive in addi- 
tion to the salary allowed by Section 1284 of the 
Revised Statutes, an annual salary equal to $16 
per thousand for each one thousand population of 
the county in which he resided at the time of his 
election or appointment, as ascertained by the fed- 
eral census next preceding his assuming the duties 
of his office, payable quarterly out of the treasury 
of the county of which he is a resident as afore- 
said, if said county is a separate judicial sub- 
division, upon the warrant of the county auditor 
of said county, or if he resides in a judicial sub- 
division comprising more than one county out of 
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the treasuries of the several counties, comprising 
such judicial subdivision in proportion to the 
population of the several counties of said judicial 
subdivision ascertained as aforesaid, upon the 
warrants of the county auditor of said counties/ 

"That said subdivision of said judicial district 
at the time of relator's election and qualification 
as aforesaid, was and now is composed of the 
following counties, to-wit, Ashland, Richland and 
Morrow counties. 

"That said counties by the last federal census 
preceding the election and qualification of your 
relator, to-wit, the census of 1900, had the follow- 
ing population, to-wit: 

Ashland county 21,184 

Richland county 44,289 

Morrow county 17,879 

Total 83,352 

"That on the ninth day of November, 1910, 
there was due to your relator as judge of said 
court of common pleas in and for said subdivision 
from the county of Morrow, the sum of $68 for 
the quarter ending on said ninth day of November, 
1910; that your relator has made a demand upon 
the said defendant for said sum of $68 for pay- 
ment of the same, but the defendant has neglected 
and refused to issue his warrant to your relator 
in payment of the same. 

"Wherefore, your relator prays that a writ of 
mandamus, commanding the said auditor of Mor- 
row county, Ohio, to issue a voucher to the relator 
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for said sum of $68 and interest from November 
9, 1910, and commanding said Clifton Sipe, the 
auditor as aforesaid, to deliver his warrant on the 
treasurer of Morrow county in favor of relator for 
said amount." 

To this petition the defendant Clifton Sipe, au- 
ditor of Morrow county, filed a general demurrer. 
This demurrer to the petition was overruled by 
the circuit court and the defendant not desiring 
to plead further, a peremptory writ of mandamus 
was allowed, and the defendant in that suit pros- 
ecutes this proceeding in error in this court to 
reverse the judgment of the circuit court. 

The relator does not aver what basis of calcu- 
lation has been used to arrive at the amount he 
claims is now due him from Morrow county. The 
averments of the petition would indicate that the 
amount had been determined upon the basis of 
the population of Richland county. A calculation 
shows, however, that it is really based upon the 
population of Morrow cotmty, and this upon the 
theory that the relator is entitled to $16.00 per 
thousand for each one thousand population of the 
entire judicial subdivision composed of Richland, 
Ashland and Morrow counties, and that $uch 
amount must be paid him out of the treasuries of 
the respective counties in proportion to the popula- 
tion of each. 

The only question presented by this record, and 
the briefs submitted by counsel for the parties to 
this cause, is the question as to whether the popu- 
lation of Richland county, or the population of the 
entire subdivision, shall be the basis for calcu- 
lating this additional compensation of common 
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pleas judges. The defendant in error does not 
challenge the constitutionality of the act, but in- 
sists that the total population of the county in 
which the relator resided at the time of his election 
is the basis upon which the calculation should be 
made, and if figured upon this basis the amount 
is less than one thousand dollars, then his addi- 
tional salary shall be one thousand dollars, payable 
out of the treasuries of the different counties com- 
prising the subdivision in proportion to the ratio 
of its population to the population of the whole 
subdivision. The contention on the part of the 
relator is that the additional salary should be calcu- 
lated upon the basis of the total population of the 
entire judicial subdivision composed of the counties 
of Richland, Ashland and Morrow. The language 
of Section 1284a seems to be clear and unequivocal. 
There is some change in the language, punctuation 
and capitalization of this section as found in 97 
Ohio Laws, page 558, and as it is now found in 
General Code, Section 2252 and Section 2253, in 
this, that the words "payable quarterly out of the 
treasury of the county of which he is a resident 
as aforesaid,*' immediately following the provision 
for the payment of an additional salary and the 
method of calculating the same as found in the 
original act, are ommitted in the General Code, and 
after the word "subdivision" there is a period 
instead of a comma, and then providing that such 
additional salary shall be paid quarterly, etc., but 
it would not appear that this change of arrange- 
ment and punctuation would lead to any different 
construction. In any event, the relator pleads the 
act as found in Section 1284a^ Revised Statutes, 
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and his rights must be determined upon the con- 
struction of this act as originally passed, for it 
further appears by the petition that he was elected 
to his office prior to the adoption of the General 
Code. Section 1284a contains but one provision 
for additional salary to be paid common pleas 
or superior court judges, and that provision is 
that they shall each receive "in addition to the 
salary allowed by Section 1284 of the Revised 
Statutes, an annual salary equal to $16.00 per 
thousand for each one thousand population of the 
county in which he resided at the time of his elec- 
tion or appointment as ascertained by the Federal 
census next preceding his assuming the duties of 
his office, * * * Provided that in no case shall 
such additional salary so payable to such judge 
out of the county treasury or treasuries be less 
than one thousand dollars or more than three 
thousand dollars." There is a further provision 
with reference to expenses incurred while holding 
court in any county in which he does not reside, 
but that has nothing to do with the question now 
under consideration. All the remaining part of 
this section pertains to the payment of this salary, 
and it is provided first, that it shall be "payable 
quarterly out of the treasury of the county of 
which he is a resident, if said county is a 
separate judicial subdivision, upon the warrant 
of the county auditor of said county, or if he 
resides in a judicial subdivision comprising more 
than one county, out of the treasuries of the sev- 
eral counties comprising such judicial subdivision 
in proportion to the population of the several 
counties of said judicial subdivision ascertained as 
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aforesaid'' These words "ascertained as afore- 
said'* clearly relate to the amount of this additional 
salary to be paid to common pleas judges, and 
refer to some prior provision of the same sec- 
tion in reference thereto, and the only prior pro- 
vision of this section in relation to this subject 
is that he shall receive "an annual salary equal to 
$16.00 per thousand for each one thousand popu- 
lation of the county in which he resided at the 
time of his election or appointment, as ascertained 
by the Federal census next preceding his assuming 
the duties of his office." So that while this section 
does provide that in case a judge is located in one 
of several counties of a judicial subdivision, that 
each of such counties shall contribute its pro- 
portionate share to his additional salary, yet the 
amount of that additional salary is still to be 
ascertained the same as if the county of his resi- 
dence at the time of his election constituted a sep- 
arate judicial subdivision. The fact that there are 
two counties in the state that constitute separate 
judicial districts and not separate judicial subdi- 
visions does not create any ambiguity or raise any 
doubt as to the basis of calculation, or as to the 
manner of payment. These additional provisions 
for payment relate only to judicial subdivisions 
comprising more than one county, and where this 
condition does not obtain then the additional salary 
is payable out of the treasury of the county in 
which the judge resided at the time of his election 
or appointment. 

Every argument urged by counsel for relator 
in favor of the construction of this section that 
they are contending for, meets with much favor 
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by this court, but the trouble is that these ar- 
guments are all proper ones to be directed to the 
legislative authority and not to a court construing 
a legislative act, for it is not the province of a 
court to improve or expand the language of an 
act, but to interpret it as it is written. True, the 
intent of the legislature is important in determin- 
ing the proper construction to be given it, but that 
intent must be ascertained first, if possible, from 
the language used and where that language is clear 
and unambiguous courts have no authority to 
change it. King v. Greenwood Cemetery Asso- 
ciation, 67 Ohio St., 244; Hough v. Dayton Mfg. 
Co., 66 Ohio St., 427; Slingluff v. Weaver, 66 
Ohio St., 621 ; Smith Bridge Company v. Bowman, 
41 Ohio St., 52; Moore v. Given, 39 Ohio St., 661 ; 
Wehrle v. Wehrle, 39 Ohio St., 365. It is insisted, 
however, on the part of counsel for relator, that 
it was the intention of the legislature to create in 
judicial subdivisions composed of more than one 
county, a different basis for calculating this addi- 
tional salary of common pleas judges than the 
basis provided where a county constitutes a sep- 
arate judicial subdivision, and very apt words are 
suggested that should be read into this statute, but 
if that was the intention of the legislature these 
"very apt words" must have occurred to the legis- 
lature just as readily as they would occur to a 
court, and the fact that it did not use these "very 
apt words" would indicate that it did not intend 
to make any different basis for calculating the 
amount in counties constituting a part of a judi- 
cial subdivision from the basis provided for the 
calculation of the amount in counties constituting 
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a separate judicial subdivision, and it would be a 
plain and palpable invasion of legislative authority 
for a court to write these words into the statute, or 
what is to the same effect, construe the statute as 
if they were written therein. There is language 
used in the early part of this section that clearly 
shows that the basis of calculation there fixed to 
determine the amount of the additional salary to 
be paid common pleas judges is intended to cover 
the salary of all judges, including those residing 
in a subdivision composed of several counties, for 
the act contains the provision that the amount shall 
be calculated on the population of the county in 
which the judge resided at the time of his election 
or appointment. Section 3 of Article IV of the 
Constitution of Ohio provides that a judge must 
be a resident of the judicial subdivision. So that 
if this provision for additional salary was intended 
only to cover counties constituting a separate judi- 
cial subdivision, then the provision that the amount 
of such salary should be calculated upon the popu- 
lation of the county in which he resided at the time 
of his election or appointment would be a vain and 
idle one. It is apparent that this provision is in- 
serted for the direct and only purpose of prevent- 
ing a change in salary by the removal of a judge 
from the county in which he resided at the time 
of his election or appointment to another county 
in the same judicial subdivision. It is also equally 
clear that the provisions of this statute that a judge 
of the common pleas court shall receive an annual 
salary in addition to the salary provided by Section 
1284, Revised Statutes, of $16.00 for each one 
thousand population of the county in which he 
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resided when elected or appointed as ascertained 
by the Federal census next preceding his assuming 
the duties of such office, relate to every common 
pleas judge and superior court judge in Ohio, and 
the other pravisions of the same section relate 
only to the manner of payment thereof. 

It is suggested that the intention of this act 
was to secure uniformity of compensation, and, 
therefore, the construction contended for by coun- 
sel for relator should obtain. This court held in 
the case of State, ex rel. Guilbert, v. Yates, 66 
Ohio St., 546, that the uniformity of compensation 
which is required is not uniformity in the total 
amount received, but uniformity in the rate of 
compensation. So that this law does apply uni- 
formly to all judges and the salary of each is de- 
termined by a uniform rule, although the amount 
arrived at is not necessarily always the same. 

From this petition it appears that there is some- 
thing due to the relator from the treasury of 
Morrow coimty, and the amount that is due him 
must be determined by a calculation based upon 
the population of the county in which he resided 
at the time of his election, to-wit, Richland county, 
and if it should further appear by such calcula- 
tion that this would be less than a thousand dollars 
he is, nevertheless, entitled to receive one thousand 
dollars payable out of the treasuries of the several 
coimties constituting the judicial subdivision in the 
ratio of the population of each to the population 
of the whole. In an action for the recovery of 
money only, it is sufficient if the petition show 
that something is due the plaintiff, and if the de- 
fendant desires to dispute the amount claimed he 
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must do SO by answer. This is an action in man- 
damus to compel the auditor of Morrow county 
to issue his warrant on the county treasury for a 
sum certain, and for that reason it is necessary 
that the petition should show upon its face that 
the amount for which the relator demands a war- 
rant is the true and correct amount due him, other- 
wise it is vulnerable to a general demurrer. This 
petition does not show on its face that there is 
$68.00 due the relator from Morrow county for 
additional salary for the time covered by his peti- 
tion, and for .that reason the demurrer was im- 
properly overruled. 

The judgment of the circuit court is reversed 
and cause remanded with instructions to sustain 
demurrer to the petition and for further proceed- 
ings according to law. 

Judgment reversed. 

Davis, C. J., Shauck, Johnson and O'Hara, 
JJ., concur. 
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Third National Bank of Cincinnati v. 
Laidlaw. 

Contract of guaranty not construed against guarantor, when^-^Mu- 
tual intention of parties-^Arrived at in circumstances of the 
transaction, 

A contract of guaranty is not subject to the rule that a promise 
will be construed against the promisor, and liability will not 
by construction be enlarged beyond the fair import of its terms, 
but in order to arrive at the mutual intention of the parties in 
the language used, resort may be had to the circumstances of 
the transaction and the situation in which the parties stood 

(No. 12739L-Decided April 30, 1912) 

Error to the Circuit Court of Hamilton county. 

The plaintiff bank brought suit in the court of 
of common pleas of Hamilton county to recover 
$17,616.29 for breach of contract of guaranty. 
Robert Laidlaw and L. M. Moraques were named 
as defendants in the petition, but Moraques was 
not found and the suit proceeded against Laidlaw 
alone. In its petition the plaintiff alleges that on 
January 4, 1905, it loaned to the International 
Mahogany Company the sum of $26,345.86, which 
company executed and delivered to the plaintiff its 
note for that sum due in four months after date, 
with interest after maturity at 8 per cent, payable 
semi-annually; that plaintiff took from said Ma- 
hogany Company warehouse receipts calling for 
Cuban mahogany lumber as collaterar security for 
said loan, whereby said Mahogany Company 
pledged to plaintiff to secure the payment of said 
loan certain Cuban mahogany lumber then owned 
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by said Mahogany Company, and in possession of 
the Export Storage Company in Cincinnati, Ohio, 
as warehouseman of said Mahogany Company; 
that said Mahogany Company in making said loan, 
and in executing said promissory note therefor, 
and in pledging said lumber to secure the payment 
thereof, acted by and through the defendant Laid- 
law, who was its president, and plaintiff made said 
loan at the request of the defendants and on the 
faith of their guaranty whereby at and prior to 
the making of said loan they, for value received, 
jointly and severally guaranteed to plaintiff that if 
said Mahogany Company should default in paying 
said loan, and the plaintiff should sell its collateral, 
the proceeds of the sale of said lumber, after de- 
ducting all expenses, would not be less than the 
amount of money loaned by the plaintiff plus 
accrued interest, and they jointly and severally 
agreed tb make good to the plaintiff any loss it 
might suffer if the net proceeds of the lumber 
should be less than the plaintiff's claim; that said 
Mahogany Company thereafter became and was 
duly adjudged bankrupt and did default in paying 
said loan and that plaintiff sold its collateral, and 
the net proceeds of the sale of said lumber pledged 
to secure the loan after deducting all expenses were 
less by the sum of $17,616.29 than the amount so 
loaned by plaintiff to said company, plus interest; 
that the plaintiff has suffered the loss of said sum 
which it has demanded of defendants who refused 
to nay it. 

The defendant, Laidlaw, answered, and in his 
answer admits that the plaintiff bank on or about 
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January 4, 1905, renewed a loan to the Interna- 
tional Mahogany Company in the sum of $26,- 
345.86, for which amount said company on said 
day executed and delivered its promissory note in 
favor of said bank, payable in four months with 
8 per cent, interest; that by said note there was 
pledged by said Mahogany Company as collateral 
for its payment Export Storage Company receipts 
numbers 529, 378, 420, 541, 401, 472 and 593 
calling for 377,520 feet of Cuban mahogany lum- 
ber, log run, by permitting to remain on deposit 
with said Third National Bank receipts calling for 
said 377,520 feet of Cuban mahogany lumber, log 
run, which receipts then were and for many years 
prior thereto had been in the exclusive possession 
of plaintiff; that at said time, and as part of the 
transaction of making and delivering said note and 
extending said loan, and of pledging said ware- 
house receipts therefor calling for said jamount and 
kind of said lumber, this defendant did with his 
co-defendant, L. M. Moraques, sign and deliver to 
said bank a guaranty, being the same guaranty 
which the plaintiff attempts in its petition to de- 
scribe. The defendant says that said guaranty 
was made at the time that said note was made, and 
was part of said transaction, and was based upon 
there being 377,520 feet of Cuban mahogany lum- 
ber, log run, in possession of said Export Storage 
Company, called for by said warehouse receipts, 
and as specified in said note, to which notes said 
guaranty makes reference and which is part of 
said guaranty as fully as if its terms were set 
forth specifically in said guaranty. Defendant 
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further says that said warehouse receipts held by 
said bank as security for said note, called for 
377,520 feet of Cuban mahogany lumber, log run, 
and that said receipts were and are a part of said 
guaranty as fully as if their terms were expressly 
set forth therein and that said guaranty refers to 
no other lumber. Defendant says that said guar- 
anty was that the net proceeds of the sale of lum- 
ber, to- wit, 377,520 feet of Cuban mahogany 
lumber, log run, called for by the warehouse 
receipts aforesaid and by said note, should, after 
deducting all expenses of the sale of the same, in 
case said Mahogany Company made default in 
payment of said note, and in case said bank sold 
said amount of said lumber, be not less than the 
amount of said note with interest thereon, and that 
said guaranty applied only to said amoimt and 
kind of said lumber, and only to said note. De- 
fendant says that said plaintiff did not sell said 
377,520 feet of Cuban mahogany lumber, log run, 
called for by said warehouse receipts and by said 
promissory note, and that there has been no breach 
of his said guaranty. Defendant admits that said 
Mahogany Company executed said note by this 
defendant as its president, and that said Mahogany 
Company was thereafter adjudged a bankrupt, and 
did default in the payment of said note, and de- 
fendant denied all the other allegations. 

Plaintiff replied and admitted that the collateral 
security for the note described in the petition was 
evidenced by seven storage receipts reciting in the 
aggreeate the storacre of 377.520 feet of Cuban 
mahogany lumber, log nm, the numbers of the 
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receipts being the same as stated in the answer, 
which receipts had been in plaintiff's possession 
for several years prior thereto, but that the lumber 
covered by said warehouse receipts and sold by 
plaintiff was in amount less and in quality inferior 
to that described in said receipts. The plaintiff 
denies each and every other allegation in the 
amended answer and particularly denies that de- 
fendant's contract of guaranty was in any respect 
otherwise than as described in the petition. 

On the trial of the case at the conclusion of the 
plaintiff's testimony, the court on motion of the 
defendant arrested the case from the jury and 
directed a verdict for the defendant. Plaintiff's 
motion for a new trial being overruled, judgment 
was entered for the defendant. This judgment 
was affirmed by the circuit court and this proceed- 
ing is brought to reverse the judgments of the 
courts below. Further facts are stated in the 
opinion. 

Messrs, Maxwell & Ramsey, for plaintiff in 
error, cited and commented upon the following 
authorities : 

Cambria Iron Co. v. Keynes, 56 Ohio St., 501 ; 
Merchants National Bank v. Cole, 83 Ohio St., 50. 

Messrs. Harmon, Colston, Goldsmith & Hoadly 
and Messrs. Ernst, Cassatt & Cottle, for defend- 
ant in error, cited and commented upon the follow- 
ing authorities : 

Birdsall v. Heacock, 32 Ohio St., 177; Lent v. 
Padelford, 2 Am. Lead. Cas., 141 ; Cambria Iron 
Co. V. Keynes, 56 Ohio St., 511; United States v. 
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Boecker, 21 Wall, 653; United States v. Freel, 186 
U. S., 309; 2 Page on Contracts, Sees. 1115, 1116; 
Farmers & Mechanics' Natl. Bank v. Lang, 87 
N. Y., 209; McMurray v. Noyes, 72 N. Y., 523; 
Wallace v. Straus, 113 N. Y., 238; Clay et al. v. 
Edgerton, 19 Ohio St., 553 ; Norrington v. Wright, 
115 U. S., 188; Bowes v. Shand, 2 App. Cas., 463; 
Filley v. Pope, 115 U. S., 213, 29 L. Ed., 372; 
Cleveland Rolling Mill Co. v. Rhodes, 121 U. S., 
255, 30 L. Ed., 920; Mehurin v. Stone, 37 Ohio 
St., 49; //w// V. My^r^, 90 Ga., 674; Bradford 
Belting Co. v. Gibson, 68 Ohio St., 442; Railway 
Co. V. 5anfe, 56 Ohio St., 386; Ensel v. Levy & 
Bro., 46 Ohio St., 255; 2 Herman on Estoppel & 
Res Adjudicata, 1240; M'Neil v. Hill, Wool. C 
C, 96. 

Johnson, J. The guaranty sued on was as 
follows : 

"Cincinnati, January 3d, 1905. 
"For value received we hereby jointly and sev- 
erally guarantee to the Third National Bank of 
Cincinnati, Ohio, in respect of any loans hereto- 
fore or hereafter made by it to the American 
Mahogany Company, or the International Ma- 
hogany Company, for which warehouse receipts 
calling for Cuban mahogany lumber, or logs, are 
taken as collateral security, that the net proceeds, 
after deducting all expenses, of the sale of said 
lumber or logs, should said company default in its 
payments and the bank sell its collateral, shall not 
be less than the amount of money loaned by the 
bank plus any accrued interest and — 
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"We agree to make good to said bank any loss it 
may suffer should the net proceeds of the lumber 
or logs be less than the claim of the bank. 

*'This guarantee applies to a loan represented 
by note dated January 5th, 1905, amounting to 
$26,345.86, and the renewal of same or any part 
thereof. 

"l. m. moraques, 
"Robert Laidlaw.*' 

The note referred to, and which is conceded to 
have been made when the guaranty was delivered, 
is on the ordinary form used by banks which in- 
clude provisions for collateral security. It is for 
$26,345.86, dated January 4, 1905, payable to the 
bank and due four months after date with 8 per 
cent, interest, payable semi-annually, and with the 
following collateral security clause: "having 
pledged as collateral security for the payment o£ 
this note, and of every other liability of the under- 
signed to said Bank, whether as maker, endorser, 
surety, or otherwise, due or to become due, or 
which may hereafter be incurred, the following 
property, viz: Export Storage Co. Receipts Nos. 
529, 378, 420, 541, 401, 472, 593, calling for 
377,520 feet of Cuban mahogany lumber, log run. 

The market value of which is now $ '' 

On default by the Mahogany Company the bank 
sold the lumber, and it is conceded that it did not 
have, and did not sell, 377,520 feet, but a quantity 
much less, which when sold, realized a sum which 
was $17,616.29 less than the amount due on the 
note. 
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The question presented is, as to the construction 
of the conditional guaranty and, whether evidence 
is competent to show the circumstances surround- 
ing the transaction, to aid in the construction and 
in arriving at the intention of the parties in the 
giving and accepting of it. Defendant contends 
that the guaranty related only to the value of 
377,520 feet of Cuban mahogany lumber, log run, 
and was conditioned on the sale by the bank of 
substantially that quantity and quality. Plaintiff 
contends that by the terms of the guaranty de- 
fendant guaranteed (in respect of any loans plain- 
tiff had made, or might thereafter make, secured by 
warehouse receipts for Cuban mahogany lumber, 
or logs) that the net proceeds of the collateral 
would pay the loan. 

On the trial the plaintiff tendered testimony with 
reference to the whole course of dealings between 
the Export Storage Company, the lumber company 
and the plaintiff bank, to connect the defendant 
Laidlaw personally, with all the steps and all the 
transactions in order, as claimed, to show all the 
surrounding circumstances attending the transac- 
tion of January 5, 1905, for the purpose of aiding 
the court in the construction of the contract sued 
upon. Substantially the testimony offered tended 
to show, that Mr. Laidlaw, defendant, who was 
president of the Mahos^any Company and Mr. 
Kellogg, president of the plaintiff bank, and who 
was also vice-president of the Storage Company 
had conducted the negotiations with reference to 
the loans referred to in the note, and in the guar- 
anty, and that during the time that the loans were 
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in existence repeated conversations were had be- 
tween them respecting all the matters connected 
with the lumber and the loans of the bank upon 
it; that at times the bank was apprehensive about 
the security, and that much correspondence was 
had with Mr. Laidlaw which was tendered in evi- 
dence; that on May 27, 1904, the president of the 
plaintiff bank requested by letter, to Mr. Laidlaw, 
that an inspection be made of the lumber by a 
reliable inspector, "in order that both you and 
ourselves should know something about what we 
have there" ; that defendant Laidlaw replied on the 
following day. May 28, 1904, stating: "I see no 
reason why we should not find out exactly what 
we have in these piles of lumber which are security 
for the loans at your bank." In the same letter he 
states that he does not know what the inspection 
will cost, but would find out and suggests that he 
would make an effort to sell some of the lumber 
to some purchasers under the arrangement between 
the parties and states: "They have really not had 
time to answer. Then if the Keith Lumber Com- 
pany concludes to take ten or twenty cars of this 
lumber, as they have been talking of doing, and 
they come here about the first of the month as 
they promised, then it would not be necessary to go 
to the trouble of tearing down these piles and build- 
ing them again when it could all be done if the 
lumber was sold." The testimony tendered was 
rejected by the trial court, to which the plaintiflf 
excepted. 

A guarantor, like a surety, is bound only by the 
words of his contract. Other words cannot be 
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added by construction or implication, but the mean- 
ing of the words actually used, is to be ascertained 
in the same manner as the meaning of similar 
words used in other contracts. The language used, 
is to be understood in its plain, ordinary sense, as 
read in the light of surrounding circumstances, 
the situation of the parties, and the object of the 
guaranty, and that construction given which most 
nearly conforms to the intention of the parties. 
Parol evidence is not admissible to enlarge or to 
limit the terms of the instrument. But evidence 
of the surrounding circumstances is competent, in 
order to arrive at the intention of the parties, as 
declared by the words employed, and as in con- 
struing all contracts, the words employed by the 
parties will be construed in the light of these 
circumstances. Morgan v. Boyer, 39 Ohio St., 
324; Cambria Iron Co. v. Keynes, 56 Ohio St., 
501 ; Merchants Natl. Bank v. Cole, 83 Ohio St, 
50; 20 Cyc, 1439. In Morrell v. Cowan, 7 Ch. 
Div. (L. R,), 151, which involved the construction 
of a guaranty, it is said: "in determining the con- 
struction of this instrument the court is entitled to 
look at the surrounding circumstances; that is to 
say, it is entitled to consider, first, who the parties 
were; secondly, in what position they were; and, 
thirdly, what the subject-matter of the agreement 
was." The trial court refused to permit this tes- 
timony on the ground that under the issues made 
by the pleadings, the knowledge of Laidlaw, or his 
good faith, were not put in issue, and that in the 
absence of such an issue made by the pleadings, 
such testimony was not competent This view was 
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adopted by the learned circuit court. It is true 
that there was no such issue in the case, but the 
testimony was not offered with reference to any 
such issue, or for the purpose of showing bad faith, 
or fraud on the part of the defendant, but for the 
pmpose of putting the court in possession of the 
circumstances under which the transaction oc- 
curred, so as to better enable it to arrive at the 
intention of the parties in the making and accept- 
ing of the guaranty, and better to construe the 
language employed in it. It will be noted, that the 
guaranty itself does not stipulate, that the ware- 
house receipts calling for Cuban mahogany lumber 
should be issued by any particular company or for 
any particular quantity, or quality of such lumber, 
and it is to be particularly noted that the guaranty 
does not stipulate, that the bank and the Mahogany 
Company shall maintain any particular proportion, 
between the lumber and the amount of the loans, 
which might be made by the bank to the lumber 
company. So far as the guaranty itself goes, its 
language is broad and full. 

It is in respect of any loans heretofore, or here- 
after made, for which warehouse receipts calling 
for mahogany lumber are taken as collateral se- 
curity; that the net proceeds after expenses shill 
not be less than the amount of money loaned by 
the bank, with interest, and agrees to make good 
to the bank any loss, should the net proceeds be less 
than the claim of the bank. The last clause which 
provides, "This guaranty applies to a loan repre- 
sented by a note dated January 5, 1905, amounting 
to $26,245.86 and the renewal of same or any part 
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thereof," is claimed by the defendant to limit the 
guaranty to that note, and it is urged that the 
doctrine expressio unius est exclusio alterius, ap- 
pHes. That maxim is not of universal appHcation, 
but is to be invoked as an aid in arriving at inten- 
tion and not to defeat the intention of parties. The 
paper itself is dated January 3. The date of the 
note as given in this clause is January 5. The 
actual date of the note is January 4. It is conceded 
both the note and guaranty, were delivered at the 
same time. The evidence tendered showed that the 
guaranty had been prepared before that day, in 
anticipation of the arrangement, and the reason- 
able inference is that, that clause was added so as 
to specifically include the note which was expected 
to be^ given soon in the future. We are forced to 
this conclusion by a consideration of the other 
terms of the guaranty, and by the terms of the 
note itself which recite: "having pledged as col- 
lateral security for the payment of this note and 
of every other liability of the undersigned to said 
bank ♦ ♦ * due, or which may hereafter be in- 
curred the following property * * * Export 
Storaee Company receipts * * * calling for 
377,520 feet Cuban mahogany lumber." This pre- 
cludes the view that it was the intention of the 
parties that the 377,520 feet of lumber must be 
had and kept as security for this particular note. 
That is, defendant did not stipulate that that par- 
ticular quantity of lumber should stand between 
him and liability on his contract. 

We think it clear, from a careful consideration 
of these terms and conditions of the guaranty 
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itself, and of the particular note referred to therein, 
that the evidence tendered should have been ad- 
mitted for the purposes above stated. The position 
of the defendant as president of the lumber com- 
pany, the position of the president of the bank in 
the storage company, and the manner in which the 
entire transaction was conducted, as disclosed by 
that testimony, places the defendant in a different 
relation to this guaranty than that of a mere 
stranger. As was said in Iron Co. v. Keynes, 56 
Ohio St., 514, in which some of the directors of the 
company signed the guaranty on behalf of their 
company: 'They were not only pecuniarily inter- 
ested in the successful operation of its business, 
but were charged with the general superintendence 
of its affairs. To give it power to buy, vras to 
promote prospective personal gain to themselves." 
In Luckenbach v. McDonald, 164 Fed. Rep., 296, 
defendants were respectively president and secre- 
tary of a corporation and endorsers of a note given 
by the company. The note not having been pro- 
tested and not having been presented for payment 
to them, they claimed to be released for want of 
notice of dishonor, under the negotiable instru- 
ments' law. Evidence was admitted showing their 
relationship to the company and to the note, and 
that it was in fact for their accommodation, and 
the court say: "If there was no other evidence in 
the case except the note itself, with these defend- 
ants appearing as they do upon the back of the 
note as endorsers, of course this section would 
apply, and they could not be held in any other 
capacity. It would then have been necessary for 
the plaintiff to prove presentment and notice." 
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It is seriously contended by defendant, that he 
had a right to suppose from his contract that he 
had an ample security of 377,520 feet of lumber, 
between him and his ultimate liability, on the 
ground that the guaranty, practically incorporated 
all the terms of the note, in its own terms, and 
provided that substantially that amount of lumber 
should be held to secure the note. As above 
pointed out, no such definite intention can be found 
in the language used, because the note itself pro- 
vided that the 377,520 feet of lumber had been 
pledged as collateral security for that note, and of 
every other liability which had been then, or might 
thereafter, be incurred. The learned circuit court 
took the view of the defendant's counsel, and in its 
opinion cites the case of Farmers' & Merchants' 
Natl Bank v. Lang, 87 N. Y., 209, in support of 
its conclusion. In that case the guarantor guaran- 
teed to the bank "all pledges of property, ware- 
house receipts and other vouchers" given by the 
principal debtor, and further "that the property so 
transferred and set over to said bank shall not be 
'misapplied . or diverted' to any other purpose." 
The guarantor was in no way connected with the 
principal debtor. He was purely an outside party. 
The writing did not absolutely guarantee the pay- 
ment of the money which was loaned by the bank, 
but on its face stated that the guaranty was that 
the property transferred and set over would not 
be "misapplied or diverted" to any other purpose 
while such loans remained unpaid, and if any 
"default or misappropriation of the property so 
pledged shall be made," the guarantor was to make 
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good any deficiency. In that case the defendant 
showed by evidence, that the cashier of plaintiff 
had consented with the principal debtor that he 
should not set aside or have on hand all of the 
property described in the receipts, and that the 
bank had waived its right by an arrangement with 
the principal debtor. In this case the note pro- 
vided that the lumber was held for this debt, and 
any other debt, and the evidence tendered shows 
that the bank had requested the guarantor himself 
to join in an inspection of the property called for 
by the receipts, "in order that you and ourselves 
should know something about what we have there/* 
And the defendant Laidlaw had recognized his 
duty as president of the lumber company to assist 
in seeing that the lumber was present as "called" 
for, and had suggested methods of obtaining the 
information. 

For these reasons we conclude that the trial 
court erred in instructing the verdict for the de- 
fendant, and the judgments of the courts below 
will be reversed. 

Judgments reversed and cause remanded. 

Davis, C. J., Shauck, Donahue, and O'Hara, 
JJ., concur. 
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Smith et al. v. Hunter^; Trustee^ et ku 

Rule in will interpretation — That testator meant what he said^^ 
Words "to the heirs at kmf' include adopted child of beneficiary^ 
Although statute of adoption not in vogue—When wiU was 
executed-'Law of wills, 

1. The rale that in the interpretation of a will the testator must be 

presumed to have meant what he said requires that a devise of 
a remainder "to the heirs at law" of a beneficiary for life be 
regarded as including an adopted child of the beneficiary, 
although there was not, when the will was executed, any statute 
for the adoption of children. 

2. In such case it is not required that the testator appears to have 

had the specific intention that the succession should be to an 
adopted child of the beneficiary for life if it appears that such 
child, it having been adopted in pursuance of laws enacted 
before the succession, is within the terms by which the testator 
declared his general intention. 

(No. 12727— Decided April 30, 1912.) 

Error to the Circuit Court of Montgomery 
county. 

The judgment, whose reversal is sought, was 
rendered in the circuit court on appeal of the cause 
from the court of common pleas. Suit was brought 
by James B. Hunter, as trustee, under the will of 
George W. Smith to obtain the judgment and direc- 
tion of the court respecting the distribution of a 
fund in his hands, which was adversely claimed by 
persons whom he made defendants to the suit. 

George W. Smith died in Montgomery county, 
Ohio, in 1841, having executed his will in the pre- 
ceding year. He devised the whole of his estate, 
both real and personal, to trustees for the benefit 



Digitized by 



Google 



86 O. S.] SMITH ET AL. v. HUNTER ET AL. 107 
Statement of the Case. 

of his children, two sons and two daughters, 
Sophia and Louisa. The will directed with respect 
to the portions of his estate intended for the benefit 
of his sons that the trustee should convey the same 
to them in fee simple upon their attaining major- 
ity. With respect to the portions of his estate 
intended to be for the benefit of his daughters he 
directed that upon their arrival at age their portion 
should be set apart, but should still be held by the 
trustees in trust, the rents and profits only to be 
paid to them during life "with fee simple to the 
heirs of said daughters.'' Except as to his house- 
hold goods all property for Jhe benefit of the 
daughters was given to the trustees with profits and 
income to the daughters for life, with remainder to 
their heirs at law. 

The controversy concerns the share which the 
trustee had held for the benefit of the testator's 
daughter, Sophia, who was about ten years of age 
at the death of the testator. She afterward inter- 
married with Isaac H. Kiersted, whom she sur- 
vived. They removed to Marion county, Indiana, 
where on September 16, 1876, they in pursuance 
to the laws of that state which give to an adopted 
child the same interest as a natural child in the 
estate of the parent, adopted the defendant in error, 
Hannah Moore Duthie. In both the states of Ohio 
and Indiana the statutes providing for the adoption 
of children were enacted after the death of the 
testator. Mrs. Kiersted never had issue of her 
body. She died in July, 1908. The fund held by 
the trustee for the benefit of the daughter, Sophia, 
during her life is now claimed, on the one hand, by 
her adopted daughter, Hannah Moore Duthie, and. 
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Upon the other, by her brother, George W. Smith, 
her sister, Louisa N. Fletcher, and Lida Manning 
Smith, the daughter of her deceased brother, James. 
The circuit court adjudged that the fund in 
the hands of the testator passes to the adopted 
daughter, Mrs. Duthie, and ordered its payment 
to her. 

Mr. W. Belville and Mr. D. B. Van Pelt, for 
plaintiffs in error. 

The absolute inability of the daughters to do 
anything with or in any way or manner to dispose 
of the corpus of the shares in which they had an 
interest to the extent of the net income is the key- 
note of this will as to the provision made for the 
daughters. 

This must be steadily borne in mind when we 
come to construe this word "heir" or "heirs" with 
reference to the "fee" that must be divided at their 
death. Kiersted v. Smith, 8 N. P., 378. 

The principle which should guide the court in 
construing such words in seeking the intent of a 
testator was clearly stated by this court in the case 
of Schaefer v. Bernhardt , 76 Ohio St., 443. 

Let us look at this peculiar "heirship" which the 
Indiana act enabled "any person" to create. Our 
law merely recognizes the status which adoption 
under that act created. If we had no adoption act, 
no child adopted elsewhere could inherit property 
in Ohio, and the extent of its rights is measured 
by our own statute. Under our act (in fact, under 
both acts) such child is "heir" only in its relation 
as such child, and not only to such property as the 
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adopting parent died seized of. It is a limited 
inheritance under that act, and not under the 
general statute of descent. Used as a general term 
descriptive of a class, the word "heirs" must mean 
"heirs" according to the general statute of descent 
and distribution. 

Property which an adopted child otherwise 
acquires can not go to its foster parents or brothers 
and sisters, but must go to its natural heirs, 
brothers and sisters, or others. Upson v. Noble, 
35 Ohio St., 655. 

Such adopted child is not in law the "issue" of 
the adopting parents. It may inherit from such 
parent, but not through him from his ancestors. 
Phillips, Exr., v. McConica, 59 Ohio St., 1. 

Heirship by adoption ignores kinship. It is a 
strange, peculiar, anomalous, restricted heirship — 
an innovation upon the general line of descent — 
and in this case unknown to the law when the will 
was made, impossible then to foresee or imagine, 
introducing a stranger to all ties of blood, and 
plainly not within any general sense of the word 
"heirs" under the general statute, from which the 
word derived its meaning as a general term descrip- 
tive of a class. Lathrop v. Young, 25 Ohio St., 451. 

Here there is no property to descend from Mrs. 
Kiersted to Mrs. Duthie. She cannot be an "heir" 
within the meaning of the adoption act. And not 
under that act, she cannot be an heir at all. As to 
this will and this property, it is the same as if that 
act "had never been passed." Stewart v. Powers, 
9 C. C, 143. 

In the latter case proof was offered to show that 
the word as there used meant blood kin. In the 
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case at bar no such proof was required. It could 
mean nothing else. Brower v. Hunt, 18 Ohio St., 
311; Quigley v. Mitchell, 41 Ohio St., 375 ; Richard- 
son V, Stockyard Co., 8 N. P., 213; Knese v. Hake, 
16 O. D., N. P., 466; Theobald v. Fugman, 64 
Ohio St., 473; Gibson v. McNeely, 11 Ohio St, 
131 ; 1 Cyc, 932; Keegan v. Geraghty, 101 III, 26; 
Woodcock's Appeal, 103 Me., 214. 

In the absence of circumstances tending to show 
that the testator anticipated the adoption, or knew 
that it had already taken place, and therefore prob- 
ably intended to treat the person adopted as a 
possible beneficiary, the decisions generally exclude 
the adopted child from the benefit of the will. 
Van Matre v. Sankey, 39 Am. St. Rep., 226; Mor- 
rison V. Sessions' Estate, 70 Mich., 297; Schafer 
V. Entte, 54 Pa. St., 304; Russell v. Russell, 84 
Ala., 48; Reinders v. Koppelman, 94 Mo., 338; 
Jenkins v. Jenkins, 64 N. H., 407; Commonwealth 
V. Nancrede, 32 Pa. St., 389; Sunderland's Estate, 
60 la., 732; Blodgett v. Stowell, 189 Mass., 142; 
Stout V. Cook, 77 N. J. Eq., 153; Lichter v. Thiers, 
139 Wis., 481; Clarkson v. Hatton, 143 Mo., 52; 
Hockaday v. Lynn, 200 Mo., 456. 

On the principle involved here we cite also: 
Moore v. Moore, 35 Vt., 98; Van Derlyn v. Mack, 
137 Mich., 146; Simpson v. Simpson, 9 C. C, 
N. S., 137. 

Mr. Murat W. Hopkins and Messrs. McMahon 
& McMahon, for defendants in error. 

Counsel for plaintiflF in error admit that the 
status of Mrs. Duthie is determined by the law of 
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Indiana. This status adheres to her in all other 
states, especially as we have a similar law in Ohio, 
and as Indiana, by express statute, establishes 
recognition of the Ohio law by comity. Section 
8030, Revised Statutes of Ohio. 

Such position as Mrs. Duthie occupies in Indiana, 
she has in Ohio, subject to the laws of descent in 
Ohio. Ross V. Ross, 129 Mass., 243; Van Metre 
V. Sankey, 148 111., 536; Gray v. Holmes, 57 Kans., 
217; ^Power v. Hafley, 85 Ky., 671; Melvin v. 
Martin, 18 R. I., 650; Simpson v. Simpson, 29 
O. C. C, 503. 

A devise in trust, as in this case, creates an 
equitable estate in the land devised in the cestui que 
trust, Armstrong v. Zane's Heirs, 12 Ohio, 287, 
cited 64 Ohio St., 512; Collier v. Grimesey, 36 Ohio 
St., 17; Isherwood v. Isherwood, 16 O. C C, 279; 
Carter v. Reddish, 32 Ohio St., 1. 

Our supreme court has said on several occasions 
that the "intent of a testator is discovered not only 
by what he has said, but by what he has not said,'' 
especially where the occasion was opportune. 
Hamilton v. Rodgers, 38 Ohio St., 255. 

No person had any vested interest in the estate 
created in Mrs. Kiersted outside of herself. The 
property was in trust during her life. Therefore, 
the legislature had the right to prescribe new rules 
of descent, create new heirships, and generally 
overturn, if it wished, the law of descent, so long 
as vested estates were not interfered with. Randall 
v. Kreiger, 23 Wall, 137. 

The donor was evidently interested in providing 
for the life beneficiary in a certain definite manner 
down to the moment of her death, and did so. But 
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after that apparently he had no desire to limit the 
succession to his real estate to any particular line 
of persons. IJe directed generally that it should 
go to her heirs at law; that is, to those persons 
whom the law should designate as her heirs when 
the time arrived. He threw the responsibility of 
selection upon the law. Gilliam v. Guaranty Co., 
186 N. Y., 127. 

The word "heir" in its usual and technical sense, 
means such person or persons as would inherit 
property from Mrs. Kiersted, according to the law 
of descent prevailing at her death, if she died 
intestate and was seized in fee of the property in 
question. It is a general term. It described no 
particular individual or individuals, as of the time 
it was used. The heirs presumptive may never be 
the actual heirs. They may die, or the law of 
descent may be changed before the time comes for 
them to develop into heirship. As heirs presump- 
tive they have no possible interest, which they could 
convey to a stranger. Needles' Exr. v. Needles, 
7 Ohio St., 432; Smith v. Smith, 57 Ohio St., 27; 
Barr v. Dennev, 79 Ohio St., 358; Lavery v. Egan, 
143 Mass., 392. 

To support our contention in favor of Mrs. 
Duthie, we cite the following cases in Ohio, as con- 
clusive of her right: Weston v. Weston, 38 Ohio 
St., 478; Miller v. Miller, 29 O. C. C, 353, 77 
Ohio St, 643. 

But Ohio does not stand alone in such ruling. 
The following cases, outside of our state, are even 
more directly in point, if the question is to be settled 
as one of authority. Kohler^s Estate, 199 Pa. St, 
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455; Btitterneld v. Sawyer, 187 III, 598; Durbin 
V. Redman, 140 Ind., 694; Olney, Trustee, 27 
R. I., 495. 

Shauck, J. The conclusion of the circuit court 
that upon the death of Sophia C. Kiersted, the fund 
which the trustee had held for her benefit passes 
to her adopted daughter, and not to her brother, 
sister and her niece, is challenged by counsel for 
the plaintiflFs in error in an argument which is very 
interesting and impressive. It is said, and truly, 
that upon the death of Mrs. Kiersted this portion 
of the fund passed under the will of George W. 
Smith, her father, and not under the statutes of 
descent and distribution as her property. This is 
obviously so, for by the very clear and explicit 
terms of the will her estate and interest in the fund 
were restricted to its income and to her life, and the 
testator himself disposed of his entire property and 
all interests and estates therein. 

Our attention is, therefore, very properly directed 
to the ascertainment of the testator's intention. In 
clear and comprehensive terms he gave his entire 
estate to trustees with direction that the portions 
thereof which were intended to be for the benefit of 
his sons should be delivered and conveyed to them 
in fee simple upon their attaining their majority, 
and the portion intended for the benefit of his 
daughters should be held by the trustees during the 
life of the daughters, the income only being payable 
to them, and that upon the death of a daughter the 
portion which had been so held for her benefit 
should pass "to her heirs at law." It is said that 
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the phrase so used by the testator to designate the 
person who should take the corpus of the fund in 
the circumstances which have now occurred could 
not have been intended by the testator to include 
an adopted child, because at the time of the execu- 
tion of the will there was not, either in the state of 
Ohio where the will was executed or in the state 
of Indiana where the adoption occurred and the 
testator's daughter died, any statute providing for 
the adoption of a child and giving to it capacity to 
inherit from the adopting parent; that the scheme 
of the will shows the testator's great solicitude for 
those of his own blood who have been excluded by 
the judgment of the circuit court, and that since 
the provisions of the will gave the daughters con- 
trol of the income only of the property, leaving 
them without power to dispose of the corpus by 
either deed or will, the only modes of disposition 
which could have been in the contemplation of the 
testator, to permit it to be now carried to one not 
of the testator's blood is to permit an evasion of 
his clearly indicated intention. Not only are these 
considerations urged with much vigor and impres- 
siveness by counsel for plaintiffs in error, but they 
receive some support from observations made in 
some of the cases cited in their brief. These con- 
siderations, if accorded all the weight to which 
they seem to be entitled, justify the conclusion that 
the testator did not have the specific intention that 
upon the death of one of his daughters the fund 
which had been held by the trustees for her benefit 
should pass to a child which she had adopted. They 
may also start the conjecture that if tiie testator 
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had anticipated the relation of parties which the 
case now presents he would have used different 
language to designate the persons to whom this 
fund should pass. But while the will shows that 
the testator had the usual concern of a father for 
his children, we do not observe that it contains any 
provisions indicating special concern for his de- 
scendants more remote than his sons and daughters. 
It does show so much solicitude for the comfort of 
his daughters during their lives that he placed the 
property from which their support was to be 
derived beyond the chance of mismanagement by 
them, or by those who might acquire influence over 
them. The will suggests no other reason for limit- 
ing their control to the income of the property, 
while that intended for the sons was to pass to them 
in fee simple upon their attaining their majority. 
If one of the sons had died at the time of the death 
of Mrs. Kiersted, leaving an adopted child, its right 
to inherit from the adopting father would not be 
seriously questioned, but the will contains nothing 
to indicate that in that regard the testator had 
different desires with respect to the provisions for 
his sons and his daughters. Terms limiting the suc- 
cession to the daughter's heirs at law, who should 
be of her blood, were omitted by the testator. If 
the court should supply them it would be amending 
his will rather than construing it. However con- 
fidently we might follow counsel in the conjecture 
that the testator would have used such terms if he 
had foreseen all that has now occurred, we should 
still be admonished that in ascertaining the mean- 
ing of a testator it is of first importance to assume 



Digitized by VnOOQ IC 



116 JANUARY TERM, 1912. [860.S. 

Opinion of the Court 

that he meant what he said. The meaning of the 
phrase "her heirs at law" which the testator used 
to indicate his intention has not been changed since 
he used it for that purpose. It then meant, and it 
now means, those who by law might be entitled to 
succeed to the property of which she should die 
seized as of an estate of inheritance. We must 
presume that the will was drawn with the knowl- 
edge that as the testator's daughters were then 
living, they at that time had no heirs at law, that 
those heirs would be selected by the law in force at 
the time of their death, when for the first time they 
could have heirs at law. It must also have been 
comprehended that the laws of descent and dis- 
tribution have been constantly subject to change 
throughout the ages which have intervened since 
the times when, without "the law's delay," the 
strongest man who happened upon the scene appro- 
priated to himself the things which had been the 
subject of property in a deceased person. To the 
validity of the claim of the adopted daughter, it is 
not necessary that the testator should have had the 
particular intention that the fund should pass to a 
child by adoption. It is sufficient that she is the 
person designated by the law as the heir of the 
daughter and is thus within the terms of the gift 
over, the fund having accomplished the testator's 
dominant desire that the daughter should have an 
assured support during her life. A statute is not 
more necessary to the heirship of an adopted 
daughter than to that of a person related by blood, 
and it seems to be conclusive of this subject that 
the statute makes the adopted daughter of the 
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testator's daughter her heir, while there is no 
statute which in these circumstances gives that 
character to the plaintiffs in error. 

Judgment affirmed. 

Davis, C J., Johnson, Donahue and O'Hara, 
JJ., concur. 



The American Steel Packing Company v. 

CONKLE. 

Presentation by court of written instructions to fury — On matters 
of law—Section 3190, Revised Statutes — Instructions should not 
be excessive in repetition — May be prejudicial, when. 

The right given counsel by the provisions of section 5190, Revised 
Statutes, to present to the court written instructions on matters 
of law, and request that they be given to the jury before argu- 
ment to the jury is commenced, should be exercised reasonably. 
The instructions thus requested should be neither excessive in 
number or length, nor should they be, to an unreasonable degree, 
repetitions of the same legal proposition. The giving of instruc- 
tions which offend against either of these objections is an abuse 
of discretion, and is error which, when clearly prejudicial, will 
justify a reversal of a judgment obtained by the party thus 
asking the instructions. 

(No. 12288— Decided April 30, 1912.) 

Error to the Circuit Court of Defiance county. 

Facts are stated in the opinion. 

Mr. Henry B. Harris, for plaintiflF in error. 

The statutory provision that on request, instruc- 
tions must be given before argument, we believe is 
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designated to give counsel opportunity to marshali 
array and argue the facts and circumstances de- 
veloped by the evidence and claimed to be favorable 
for his client under the rules of law proper to be 
invoked in the consideration and weighing of the 
evidence, and in reaching a decision thereon. 
Pleasants v. Fant, 22 Wall., 116; Texas & P. Ry. 
Co. V. Rhodes, 18 C C A., 13. 

It was in line with these principles and rules 
that this court reversed the judgment in the case 
of C. C. & C. Rd. Co. V. Terry, 8 Ohio St., 570, 
because of the lack of specific instructions and rules 
for the application of the facts to the law. Sawyer 
V. Hannibal & St. Jo. Rd. Co., 37 Mo., 240, 90 
Am. Dec, 387. 

The circuit court's only grotmd of criticism was 
that the court of common pleas gave to the jury 
"numerous requests on behalf of the defendant to 
charge on special features of the case unduly 
emphasizing them by repeated statements in vary- 
ing forms." Section 5190, Revised Statutes; Lewis 
V. State, 4 Ohio, 389; Taft v. Wildman, 15 Ohio, 
123; Jones v. State, 20 Ohio, 46; Lytle v. Boyer, 
33 Ohio St., 506; Coal Co. v. Estievenard, 53 Ohio 
St., 59; C. P. & E. Rd. Co. v. Nixon, 12 O. C. D., 
79, 68 Ohio St., 651 ; Cone & O'Dell v. Bright, 68 
Ohio St., 543; U. S. B. & P. Co. v. Brovtme, 15 
O. C. D., 347. 

There is no limitation or condition in the statute 
to the effect that instructions requested shall not 
be given if some certain facts or theories are set 
forth which have been set forth in substance in 
others. An examination of the twelve instructions, 
which this court, in the Estievenard case, said 
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should have been given, affirmatively pronounces 
against such limitation or condition. As we read 
these instructions, eight out of twelve were more 
clearly repetitions than any two out of the fifteen 
in the case at bar. L. & N. Rd. Co. v. Morlay, 
30 C C. A., 6, 86 Fed. Rep., 240; Smart v. Masters 
& W., etc., 17 O. C. D., 273, 73 Ohio St., 387; 
IV. U. Tel. Co. V. Morris, 44 C. C. A., 350, 105 
Fed. Rep., 49; Rolling Mill Co. v. Corrigan, 46 
Ohio St., 294. 

Even for needless repetition a judgment will not 
be reversed where the record shows the verdict is 
sustained by clear preponderance of the evidence. 
Lawder v. Henderson, 36 Kans., 754, 14 Pac. Rep., 
164; Cin. Trac. Co. v. Baron, 76 Ohio St., 599; 
2 Thompson on Trials (2 ed.), Sec. 2402; Murray 
v. New York, etc., Rd. Co., 103 Pa. St., 37; Blake 
v. Stump, 73 Md., 160, 20 Atl. Rep., 788, 10 
L. R. A., 103; Terry v. Davenport, 170 Ind., 74, 83 
N. E. Rep., 636. 

When the instructions were asked plaintiff's 
counsel objected to them, because "court arid 
counsel could not examine them in a reasonable 
time." This the court overruled. No fact is set 
forth tending to show the court erred in this ruling, 
and the circuit court holds it did not. So far as 
the record shows court and counsel may have had 
two days to examine these instructions. In any 
event the objection is not well grounded in law. 
McCaleh v. Smith, 22 Ta., 242 ; Andrews v. Runyon, 
65 Cal., 629; State v. Schiller, 70 Ohio St., 1. 

Where instructions correctly stating the law 
possess any misleading tendency, it is the duty 
of the adverse party to meet them by a counter 
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or explanatory charge. Dickens v. Murray & 
Peppers, 163 Ala., 556, 50 So. Rep., 1019; Ter^- 
nessee Coal & I. Co. v. Williamson, 164 Ala., 57, 
51 So. Rep., 144; Doll v. State, 45 Ohio St., 444. 

Mr. T. T. Ansberry; Mr. George T. Farrell and 
Mr. Robert Newbegin, for defendant in error. 

The circuit court held correctly that it was error 
to give the special requests. Again and again 
these requests single out a particular aspect of the 
case, to-wit, that the accident may have been caused 
by the breaking of the spring, and reiterate to the 
jury in fifteen elaborate charges that there could 
be absolutely no recovery if the defendant was not 
negligent in that particular respect. 

This dwelling at such length and in such 
monotony of form on one or two elements of the 
case, on each of which the jury was instructed over 
and over again that the plaintiff could not recover 
under the special circumstances named, must have 
entirely confused the matter in their minds. In- 
terurban Ry. & Term. Co. v. Broadtis, 82 Ohio 
St., 396. 

So it is improper to single out the plaintiff's case 
element by element, negativing each one separately, 
or to single out and dwell on portions of the testi- 
mony, as these special instructions did on the fact 
of the breaking of the spring and the alleged inspec- 
tion by the defendant. L. S. & M. S. Ry. Co. v. 
Whidden, 23 C. C, 85; Graves v. Colwell, 90 III., 
612; Hartshorn v. Byrne, 147 111., 418; Chesney v. 
Meadows, 90 111., 430; Johnson County Bank v. 
Walker, 82 Conn., 24; Minn. Gen. Elec. Co. v. 
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Cronon, 166 Fed. Rep., 651; L. & N. Rd. Co. 
V. Price, 159 Ala., 213, 48 So. Rep., 814; MacKin- 
non Boiler, etc, Co. v. Land Co., 156 Mich., 11. 

And by these instructions, particularly by Nos. 5, 
9, 10, 11, 25 and 26, the court narrowed the case 
and withdrew all question of negligence in failing 
to warn the boy, or to give him proper instructions. 

AH of these instructions went to the jury in 
writing, and they had them before them in making 
up their verdict. 

Under the law they were independent of the 
general charge and could not be varied, doubtless 
because the whole case is presented to the jury in 
their light. Cone & O'Dell v. Bright, 68 Ohio 
St., 543. 

Nor can erroneous instructions be cured by 
correct ones on the same subject. They must be 
withdrawn. Cresler v. Asheville, 134 N. Car., 311 ; 
Steinmeyer v. People, 95 111., 383; W. U. Tel. Co. 
v. Benson, 159 Ala., 254, 48 So. Rep., 712. 

Spear, J. The plaintiff below, a youth nineteen 
years of age, brought action against The American 
Steel Plate Manufacturing Company, in the court 
of common pleas of Defiance county, to recover for 
personal injuries sustained while in the employ of 
the Company. In his petition he charges that a 
certain machine at which he was set to work by 
defendant was at the time out of repair, a fact 
known to defendant but not to plaintiff; that the 
machine was a very dangerous one in operation 
when out of repair, which fact was well known to 
defendant but not known to plaintiff. The machine 
was operated by steam power and its purpose was 
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the punching of holes in sheets of steel, and for 
binding, corrugating and shaping parts into sheets, 
and for constructing the same into angle-irons. 
Plaintiff was not properly instructed or warned of 
the dangerous character of the machine, and at the 
time of the accident had worked but a short time 
upon it. The accident occurred June 20, 1907, by 
the falling of the upper part of the machine onto 
plaintiff's hand, thereby crushing it while he was 
taking out the angle-iron, which operation would 
have been a safe method had the machine been in 
good working order, but which, by the negligence 
of defendant, it was not. Issue was taken by 
answer and reply. 

At the conclusion of the evidence counsel for 
defendant tendered twenty-six special propositions, 
all long, and some of them covering about a half a 
printed page each, with request that they be given 
to the jury before argument. To this demand the 
plaintiff objected and excepted especially on the 
ground that neither the court nor counsel could 
within a reasonable time fairly examine and pass 
upon them. But the court overruled the objections 
and exceptions and gave fifteen of the requests to 
the jury, refusing to give the remainder. The court 
then charged the jury generally and a verdict was 
returned for the defendant on which judgment was 
entered. On error to the circuit court that judg- 
ment was reversed and the cause ordered remanded 
to the common pleas for further proceedings, the 
ground for such reversal as stated being error "in 
the giving to the jury of numerous requests on 
behalf of defendant to charge on special features 
of the case, unduly emphasizing them by repeated 
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Statements upon the same propositions in varying 
forms, and in not sustaining the motion of the 
plaintiff for a new trial for that reason." 

The rights of the parties in this error proceeding 
arise out of that clause of section 5190, Revised 
Statutes, which provides that "when the evidence 
is concluded, either party may present written 
instructions to the court on matters of law, and 
request the same to be given to the jury, which 
instructions shall be given or refused by the court 
before the argument to the jury is commenced.** 
Manifestly it is important that the trial judge 
have a full understanding of the nature of the 
instructions requested to be given, for nothing is 
more vital to the securing of a fair trial than the 
instructions of the court to the jury as to the law 
of the case. Generally speaking, how much detail 
shall be entered into, how minute the reference to 
evidence shall be entered upon, and how extended 
the discussion of it; all such subjects must in the 
necessity of the situation be left largely to the judg- 
ment of the presiding judge. But if an attempt to 
review the evidence by the judge is made, it should 
be scrupulously accurate as to matters of substance, 
and it is even more essential when it relates to 
matters of law for the guidance of the jury. The 
charge relating to the law of the case should not 
be given merely in general terms, but should be by 
instructions adapted to the issues and to the evi- 
dence adduced by the parties, and it should not 
overstate or unduly emphasize or make prominent, 
vital points of either side as against the other. A 
charge should also be neither inadequate nor for 
any reason misleading, and a charge which confines 
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the attention of the jury to one view of the case 
when there is more than one which they should 
consider, or which repeats unduly propositions 
which, though possibly not actually erroneous 
nevertheless give undue prominence to one side or 
the other, is for that reason misleading and often 
prejudicial. 

We do not find it necessary to repeat here the 
special charges asked, either those given or those 
refused, because the circuit court, in its opinion, has 
clearly stated the grounds of its judgment of 
reversal, and the reasoning of the opinion fully 
justifies its conclusion. A portion of that opinion 
follows : 

"But the most serious error claimed in this case 
is the giving by the court of a long series of charges 
requested to be given before argument. 

"Some objection is also made to the general 
charge of the court as given, but in this we find 
no error. It was an admirable explanation of the 
rights of the parties and the duties of the jury in 
relation thereto, and had it stood alone, we should 
unhesitatingly have affirmed the judgment. 

"But counsel for the defendant in his zeal for 
his client submitted to the court before argument, 
a long list of requests to charge, numbering twenty- 
seven in all, and requested that these be given to 
the jury before argument. 

"Counsel for the plaintiff objected to the giving 
of these special requests on the ground that *they 
are so voluminous that counsel for the plaintiff 
cannot in a reasonable time examine them, and 
for the further reason that the court cannot fairly 
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examine them and pass upon them in a reasonable 
time/ 

"In view of the fact that these twenty-seven 
requests, or rather the portion of them embodied 
in the bill of exceptions cover fourteen pages of the 
bill, there seems to be much force in the reason for 
the objection. 

"But a much stronger reason might have been 
given for opposing the giving of these requests. 

"Fifteen of these requests were actually given to 
the jury and ten or twelve of these fifteen were 
directed to one proposition insisted on by the 
defense. 

"With a persistence that is wearisome, these 
requests iterate and reiterate this one proposition, 
viz., that if the defendant exercised due care in the 
selection of its machinery and in the inspection of 
the same and did not know and was not bound to 
know of any defect such as is alleged to have caused 
the accident, then defendant was not negligent and 
plaintiff cannot recover, a proposition, which, as 
limited in the request, was true in itself and proper 
to be given to the jury, but not one which ought to 
have been given a dozen different times in as many 
diflFerent forms. 

"Eight or more of these requests explain to the 
jury what would be the effect on plaintiff's rights 
of the breaking of a spring which defendant had no 
means of knowing was broken or likely to break 
and which it could not with reasonable diligence 
have discovered to be broken or likely to break. 

"Similar propositions are embodied in other 
requests or interwoven with those referred to and 
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the variety of expression is ingenious and interest- 
ing, but, they altogether present a view of the case 
that is one-sided and unfair, because of the constant 
emphasis laid upon this one feature of the case. 

"Over and over again the conditions under which 
the plaintiff could not possibly recover were dinned 
into the ears of the jury, with no corresponding 
explanation of those conditions under which the 
plaintiff might possibly recover. 

"A more vicious method of presenting a case to 
a jury could hardly be imagined and especially is 
this true in view of the fact that these written 
requests were, under the statute, allowed to go to 
the jury room to be read and reread by the jury at 
its leisure. 

"It does not excuse the fault to say that the 
subsequent charge of the court, given after argu- 
ment, fairly stated the plaintiff's rights; nor does 
the fact that .the general charge of the court, 
embodying a true statement of plaintiff's rights, 
was reduced to writing ar^d sent to the jury room 
along with the special requests that had previously 
been given, correct the evil. 

"Altogether the jurors had before them a dozen 
and more repetitions of conditions favorable to the 
defendant to one statement of those conditions 
under which the plaintiff might recover. This could 
not fail to present unfairly the issues involved and 
to give to the jury a distorted view of the impor- 
tance of the claims put forth by the defendant. 

"We find therefore that in the giving of such 
numerous charges favorable to one side and the 
undue repetition of charges relating to the same 
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features of the case, the trial court erred and its 
judgment will therefore be reversed." 

The purpose of the statute cited is manifest. li 
is to afford the counsel opportunity to present their 
views of the law and have them considered by the 
judge, and to obtain, so far as may be, the opinion 
of the judge thereon, before argument This in 
order that they may shape their arguments as to 
the law in their discussion to the jury in an intelli- 
gent manner, and also avoid useless or superfluous 
discussion. This privilege accorded by the statute 
ought to be reasonably exercised. Upon the pres- 
entation of the requests at the conclusion of the 
evidence, the whole procedure, stops. Not only 
should the judge have adequate time to inspect and 
consider all requests to charge, but opposite counsel 
cannot be wholly ignored. It may be that, on 
seeing the requests, they may and they frequently 
do, desire to present counter-propositions. AH this 
delays the disposition of the case, and, when 
unreasonably done, is an obstruction to the proper 
procedure of the court, and hence to the admin- 
istration of justice. The speedy administration 
of justice in our courts should be favored, not 
discouraged. 

Now the case below was not a complicated one. 
The issues were simple, both those relating to the 
law and those relating to the facts. Such of the 
requested instructions as were given to the jury 
were principally repetitions of one proposition 
argued by the defense. These requests are well 
described and characterized by the circuit court in 
its opinion, and it is not necessary to further dwell 
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Upon them. Suffice it to say that the case presents 
an instance where the opportunity given by the 
statute was so exercised as to defeat the ends of 
justice for the time, and, for reasons here stated 
and those given by the circuit court, it is the duty 
of this court to affirm the judgment of that court. 

Jtidgment affirmed. 

Davis, C J., Johnson, Donahue and O'Hara, 
JJ,, concur. 



WORTHINGTON, ADMINISTRATOR, ETC, V. ReDKEY, 

Executor, etc., et al. 

Property claimed as gift by non-testamentary trust-^Donee must 
prove express trust-^Legal title must have passed beyond donor^s 
control, when. 

Where property is claimed as a gift by way of a trust which is not 
testamentary, it devolves upon the donees to prove an express 
and certain trust for their benefit, either assumed by the donor 
himself or imposed upon a third person, and in the latter case 
that the property or the legal title thereto passed beyond the 
dominion or control of the donor in his lifetime, to the donees 
or to the person designated as a trustee for them. 

(No. 1234S-Decided April 30, 191Z) 

Error to the Circuit Court of Highland county. 

On October 13, 1905, Joseph Worthington made 
a last will and testament in anticipation of speedy 
death, for he was then prostrated with very serious 
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illness. The person who drew the will for him was 
Martin Redkey. In that will he made certain 
bequests to charities. On the following day, 
October 14, 1905, Redkey after reflecting upon the 
subject, came to the conclusion that by reason of 
the statute of Ohio these bequests for charitable 
purposes would be void, and he returned to the 
home of Worthington and so stated to him. Upon 
inquiry by Worthington as to what could be done 
in that event, Redkey suggested that he could make 
a disposal by way of trust, and thereupon, on that 
day, the following writing was executed: 

"I, Joseph Worthington, of Highland county, 
Ohio, hereby appoint Martin Redkey a Trustee in 
trust to receive and hold and after my death dis- 
burse the following sum of money and other 
valuable assets, to-wit : Six thousand two hundred 
dollars which sums are to be disbursed as follows, 
to-wit : 

"To the Trustees of East Monroe Methodist 
Church, One Thousand dollars in perpetuity. 

"To the Foreign and Home Missionary Societies 
and Women's Home and Foreign Societies of the 
Methodist Episcopal Church, One Thousand dollars 
each. 

"To the Wednesday Club Library Association of 
Leesburg, O., the sum of Two Hundred, in per- 
petuity, the proceeds to be used to pay expense of 
keeping up said library. In the event the Society 
disbands I direct my said Trustee to collect and pay 
over to the Methodist Church of Leesburg, O., the 
said sum for the support of the Church. 

"Also in the event of the dissolution of the 
Angeline Johnson Altruistic Society, to recover the 
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one thousand dollars previously given to it and pay 
the same to the Methodist Church of Leesburg for 
the benefit of the poor as provided in another pa 
[paper] now on record in the Recorder's office, 
Hillsboro, O. 

"To the Methodist Home for the Aged at Cin- 
cinnati, O., One Thousand dollars. 

"In the event of the death of said Trustee, I 
request the Probate Court to appoint a Trustee to 
serve in his stead and complete the trust as above 
set forth. 

"I reserve the right to revoke this appointment at 

any tinie during my life. In testimony whereof I 

have subscribed my name this 14th day of October, 

1905. 

••Joseph Worthington." 

Upon the same day, Worthington executed 
another will, leaving out the legatees mentioned in 
the aforesaid writing. He did not die immediately, 
but survived until May 28, 1906, when he departed 
this life, leaving, however, still another will than 
the two already mentioned, which was probated 
and admitted to record June 18, 1906, and pursuant 
to the nomination therein the said Martin Redkey 
was appointed and qualified as executor thereof. 

Thereafter, in 1907, Redkey died, and the 
defendant, Charles C. Redkey, is his executor. 
Worthington's administrator de bonis non with the 
will annexed, brought suit against Charles C. 
Redkey, as executor of the last will and testament 
of Martin Redkey, to recover from the estate of 
Martin Redkey the sum of $6,200 deposited with 
the said Martin Redkey under the writing afore- 
said. The donees named in the said writing all 
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intervened by cross-petitions, claiming the fund to 
belong to them. 

Upon the trial in the court of common pleas, the 
said court found for the plaintiff and rendered judg- 
ment against the defendant, Redkey, as executor, 
in the sum of $6,904.07, together with thte costs of 
said action. Upon a petition in error, the cir- 
cuit court reversed the judgment of the court of 
common pleas, upon the ground that, "under the 
terms of said written instrument of date the 14th 
day of October, 1905, said Martin Redkey became 
the trustee for the beneficiaries therein named, and 
not the agent or trustee of the said Joseph Worth- 
ington, and said written instrument and delivery of 
the money therein mentioned, created a valid trust 
and passed a then present legal title to the said 
trustee." 

This proceeding is prosecuted to reverse the 
judgment of the circuit court and to aflfirm the 
judgment of the court of common pleas. 

Mr. John Logan; Messrs. Post & Reid and Mr. 
I. McD. Smith, for plaintiff in error. 

Passing for the present the potent fact that the 
fund was deposited with Redkey as agent or trustee 
of Joseph Worthington, it is palpable that the 
writing was an attempted testamentary disposition. 
By its express terms Redkey was "to rtceive and 
hold and after my death disburse the folloving sum 
of money." 

On all hands it is conceded to be a disposition 
of property; the stipulation quoted determines 
unequivocally that such disposition should take 
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effect after Worthington*s death. Baker v. Baker, 
51 Ohio St., 217; Phipps v. Hope, 16 Ohio St., 586; 
Basket V. Hassell/\Q7 U. S., 602; Gano v. Fisk, 
43 Ohio St., 462. 

In the first place, it has been settled, at least 
in Ohio, that if presumption is allowable, it is 
indulged against claim of gift. Flanders v. Blandy, 
45 Ohio St., 108; Hatch v. Atkinson, 56 Me., 324; 
3 Redfield on Wills (3 ed.), *348; Martin v. Funk, 
75 N. Y., 134. 

No title passed to Redkey under the writing 
empowering him to act in his own name or ad- 
versely to Worthington. 

As a testamentary disposition the writing was 
inoperative. 

The agency it defined was revoked by Worthing- 
ton*s death. 

Hence, the fund remained assets of Worthing- 
ton's estate. It remained in Redkey's possession 
and control while he was executor of Worthing- 
ton's estate. At Redkey's death, it passed into the 
custody of his personal representative, whose duty 
it was on the qualification of the successor of the 
deceased executor to deliver the fund to such 
successor. 

Mr. D. Q. Morrozv; Mr. George L. Garrett; 
Messrs. Boyd & Slutes; Messrs. Philip & S. C. 
Roettinger; Mr. Henry A. Pavey; Mr. S. F. Steele 
and Mr. William W. Prather, for defendants in 
error. 

The admitted delivery of $6,200 to Martin 
Redkey by Joseph Worthington on October 14, 
1905, was a delivery in trust for the purposes set 
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forth in the written instrument dated October 14, 
1905, and delivered to Redkey by Worthington at 
the time the check for the money was turned over 
to Redkey and as part of the same transaction ; and 
the terms of the written instrument of October 14, 
1905, can not be added to, varied, annulled or con- 
tradicted by parol testimony. 1 Perry on Trusts 
(6 ed.). Sec. 76; 9 Ency. of Evidence, 326; 4 Wig- 
more on Evidence, Sees. 2400 and 2425; Eleventh 
Street Church v. Pennington, 18 C. C, 409; Tuttle 
v. Burgetfs Admr., 53 Ohio St., 498; Bahcock v. 
May, 4 Ohio, 335 ; Douglass v. Campbell, 2 C. C, 
N. S., 62, 14 O. C D., 241 ; Titus v. Kyle, 10 Ohio 
St., 445; Jones v. Timmons, 21 Ohio St., 596; 
Avery v. Vansickle, 35 Ohio St., 270; Beecher v. 
Dunlap, 52 Ohio St., 64; Thornton on Gifts, 
Sec. 436; Wallace v. Berdell, 97 N. Y., 13. 

The trusts constituted by the delivery to Martin 
Redkey of the $6,200 and the written instrument 
of October 14, 1905, are valid trusts for the benefit 
of the institutions named in the written instrtmient 
Stone v. Hackett, 12 Gray, 227. 

The quotation from Thornton on Gifts, Sec. 436, 
and the cases of Van Cott v. Prentice et al., 104 
N. Y., 45: Rood on Wills, Sec. 35; Noble v. 
Learned, 153 Cal., 245, 94 Pac. Rep., 1047; In re 
Podhajsky's Estate, 137 la., 742, 115 N. W. Rep., 
590; Cuff V. Cuff, 105 N. Y. Supp., 332; and the 
cases cited in 47 Cent. Dig., 525, show clearly, 
without qualification, that unless a trust instrument 
contains a provision reserving the right to revoke 
the trust, the grantor cannot revoke the trust under 
any circumstances whatever, except by the consent 
of the beneficiaries. Smith v. Youngblood, 68 
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Ark., 255, $8 S. W. Rep., 42; Sorrells v. Collins, 
llOGa, 518, 36S. E. Rep., 74. 

A trust is where property is conferred upon and 
accepted by one person on the terms of holding, 
using or disposing of it for the benefit of another. 
Mannix v, Purcell, 46 Ohio St., 102. 

Davis, C. J. The circuit court held that by the 
writing of October 14, 1905, which was contem- 
poraneous with a will of the same date, Martin 
Redkey became the trustee for the beneficiaries 
therein named, and not the agent or trustee of 
Joseph Worthington, and that said written instru- 
ment and delivery of the money therein mentioned 
created a valid trust and passed a then present legal 
title to the said trustee; and for that reason the 
judgment of the court of common pleas was 
reversed. We have not been able to give our assent 
to the conclusion of the circuit court. 

Worthington was engaged in making disposi- 
tion of all his property by a last will and testament, 
when a doubt arose as to the validity of bequests 
to certain charities, in case he should die within 
twelve months; and, to accomplish the same pur- 
pose, the scheme of a gift by way of a trust was 
resorted to. The question now arises, was the 
trust definitely declared, and was the subject of the 
trust completely separated from the dominion of 
the donor in his lifetime? 

Whether a gift is inter vivos, or causa mortis, 
or made through the medium of a trust, it is none 
the less a gift and subject to the conditions which 
the law places upon gifts; and whether the gift is 
made to a third person as agent for the donor or 
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as trustee for the donee, there must be such a 
distinct and absolute delivery of the property as 
to show a relinquishment of all dominion over the 
property bv the donor. 14 A. & E. Ency. Law 
(2 ed.), 1025, 1026. "To constitute a valid gift 
the transfer must be consummated, and not remain 
incomplete, or rest in mere intention ; and this is so 
whether the gift is by delivery only, or by the 
creation of a trust in a third person or the donor; 
enough must be done to pass the title." Martin 
v. Funk et aL, 75 N. Y., 134. "The acts must be 
of that character which will admit of no other inter- 
pretation than that such legal rights as the settlor 
retains are held by him as trustee for the donee; 
the settlor must either transfer the property to a 
trustee or declare that he holds it himself in trust. 
An intention to give, evidenced by a writing may 
be most satisfactorily established and yet the 
intended gift may fail because no delivery is 
proved. And where an intention to give absolutely 
is evidenced by a writing which fails because of its 
non-delivery, the court will not and cannot give 
effect to an intended absolute gift by construing it 
to be a declaration of trust and valid, therefore, 
without deliverv." Wadd v. Hazelton et al, 137 
N. Y., 215, 219. And see generally, Welch v. 
Henshazv. 170 Mass., 409; Smith's Estate, 144 
Pa. St., 428; and Smith, Admr., v. Ferguson, 90 
Ind., 229. 

It must be clear, then, that the writing itself, 
however definite it may be in its terms, proves no 
more than an intention on part of the donor to 
create a trust for the payment of money after his 
death. If the money has not irrevocably passed 
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out of his control to the donees, or to a trustee for 
them, then this writing is, at best, no more than 
an ineffectual testamentary disposition; or, if suffi- 
ciently attested under the statute, it was revoked 
by the will which was subsequently probated. 

There is evidence in this record, and it is not 
disputed, strongly tending to prove that the check 
for $6,200 which it is admitted Worthingtpn gave 
to Redkey, was made payable to "M. Redkey, 
trustee in trust for Jos. Worthington ;'* and it is 
proven beyond dispute that Martin Redkey, on 
October 14, 1905, deposited a check of Joseph 
Worthington for $6,200, in the Leesburg Bank, 
and with it a deposit slip in his own handwriting, 
containing the words, "Deposited by M. Redkey, 
trustee in trust for Jos. Worthington;*' and it is 
further proved that the account of Redkey as 
trustee, with the bank was carried on the books of 
the bank as "M. Redkey, trustee in trust for Jos. 
Worthington." Apparently this evidence was 
given little weight in the circuit court, because it 
was held that the delivery of the $6,200 to the 
trustee, Martin Redkey, effectually passed the legal 
title to the money beyond the control of the creator 
of the trust. That is a begging of the whole ques- 
tion, which is, for whom was Redkey receiving the 
money, and for whom was he to hold it, since by 
the terms of the writing he was to hold it until 
after the death of Worthington. 

The defendants in error claim this money under 
a trust established and declared for their benefit. 
It devolves upon them to prove this clearly and 
satisfactorily. Instead the facts already adverted 
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to prove, or at least strongly tend to prove, that 
Redkey did not receive the money absolutely in 
trust for them, but, as the check, the deposit slip 
and the bank books declare, as "trustee in trust for 
Jos. Worthington." The acts of Redkey clearly 
show that he understood that he was receiving the 
money to hold it for Worthington until after the 
latter's death. The answer to this, in the opinion 
of the circuit court, is that under the written 
instrument there is nothing for Redkey to do 
for Worthington in regard to the $6,200. It is 
palpable that, under the writing, he was to hold 
the $6,200 during the life of the donor and in 
certain contingencies to collect moneys and pay 
over to donees; and besides there is nothing in the 
record, that we have discovered, which shows that 
the payment to "M. Redkey, trustee in trust for 
Jos. Worthington," was intended for the benefit of 
the donees named in this writing. . It may have 
been upon some other trust. 

What has been said was upon the assumption that 
the writing in question was entirely clear and 
unequivocal in the declaration of a trust. The 
words "trust" and "trustee" are neither necessary 
nor controlling. "The certainty in a declaration of 
trust which is necessary and sufficient to create a 
trust has been construed to mean clear, explicit, 
definite and unequivocal expressions setting out the 
trust with such certainty that a court of equity may 
enforce its execution." 39 Cyc, 58. 

This writing is clear enough in the beginning. 
It is only further along when he says, "In the event 
the society disbands I direct my said trustee to 
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collect and pay over," etc., also, "in the event of 
the dissolution of the Angeline Johnson Altruistic 
Society [I direct my said trustee] to recover the 
one thousand dollars," etc., that the words "my 
said trustee" in connection with the language of 
the check to Redkey begin to suggest a double 
meaning. This is intensified when he seems to 
follow the fund into the future by requesting the 
probate court to appoint a trustee in the event of 
the death of the trustee named; and still more 
when he added the clause, "I reserve the right to 
revoke this appointment at any time during my 
life." It is said that this is a negligible factor in 
this case, because he never did revoke the appoint- 
ment. Nevertheless, it reflects a strong light on 
the question whether he ever did intend to finally 
and forever abandon all control over the fund 
during his life. On the day before he made a will 
bequeathing this money to these claimants, which 
would still leave the property under his control 
until his death, and on the next day, believing that 
his purpose would be unavailing in a will, he 
resorted to the device of a gift by means of a trust 
imposed upon his friend and adviser, who was the 
cashier of the bank in which his money was de- 
posited. And it would seem, at least in one point 
of view, that instead of an absolute and irrevocable 
payment of the money for the benefit of the donees, 
he did not intend to let it get beyond the power of 
recall, and perhaps that he might have the incre- 
ment of the money while he lived. This is not a 
forced construction, for "appointment" may mean 
an appropriation of money to a specific purpose, or 
the act of a person in directing the disposition of 
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property by limiting a use, or the exercise of the 
right to designate a person. Black's Law Diction- 
ary, 2d edition. So that the best that can be made 
out of this document for the defendants in error 
is that it is ambiguous and they have not clearly 
made out their case. 

It is proper to note that the opinion in Stone v. 
Hackett, Exr., et al., 12 Gray (Mass.), 227, which 
case seemed to be much relied on by the defendants 
in error on the oral argument, contains the follow- 
ing significant qualification : "Perhaps if there were 
any facts to show that the transaction was intended 
to be testamentary in its character, and was entered 
into for the purpose of evading the provision of law 
regulating the execution of last wills and testa- 
ments, there might be some ground for impeaching 
the validity of the conveyance and withholding the 
sanction of the court from the trusts which the 
donor intended to establish." 

Our conclusion is that neither the possession of 
the money, nor the title to it, passed to the donees, 
nor to a trustee for them, 16 Ann. Cases, 373, 
note; that it would seem, upon consideration of all 
of the circumstances, that the delivery of the check 
to Redkey was to him as agent of the donor, for 
the purpose of delivery after the donor's death, 
rather tfian a delivery to him as trustee for the 
donees, Trubey v. Pease, 240 111., 513; and that if 
Redkey was acting as the agent of the donor, such 
agency was revoked by his principal's death; and 
finally, if the transaction be regarded as an attempt 
at testamentary disposition it was revoked by a 
subsequent will. 
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The judgment of the circuit court is reversed 
and the judgment of the court of common pleas is 
modified as to interest and costs and is affirmed as 
modified. 

Reversed. 

Shauck, Spear, Johnson and O'Hara, JJ., 
concur. 



New York Coal Co. v. The New Pittsburgh 
Coal Co. 

Coal mining lease— Lessee to exhaust the mine^Lessee to pay lessor 
speciHed ton royalty — On minimum number of tons annually — 
Whether coal actually mined or not— Contract stipulation that 
in case of impossibility of mining — From causes beyond control 
of lessees-Minimum restrictions as to mining, not to apply — 
Mine operated certain number of years and contract trans- 
ferred by lessee to assignee — Assignee claimed inability to ful- 
fUl contract terms — Because of physical condition of mine, etc. 
— Burden of proof on defendant assignee— Contract construed 
by rule ejusdem generis — Retention of possession of property 
by defendant assignee — Liability of defendant for minimum 
royalty. 

By a coal mining lease, the lessee was granted the right to search 
and explore for coal upon lands in Hocking county, Ohio, and 
to mine and remove the same, until all the coal, including 
pillars, supports and stumps, should be taken out and removed. 

The lease provided that the lessee should pay the lessor a royalty 
of ten cents per ton upon all the coal mined and removed, but 
the lessee also agreed to mine and remove not less than thirty 
thousand tons of lump coal the first year, and sixty thousand 
tons annually thereafter. 

It was further stipulated that should the lessee neglect or fail from 
any cause, except as thereinafter provided, to mine and remove 
the specified minimum tonnage, he should, at the end of each 
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year, account for and pay to the lessor the unpaid portion of 
the royalty that would have then been due had said minimum 
been actually mined and removed. 

This stipulation was modified by a saving clause, "that in case and 
so long as it shall be impossible to mine and remove said 
amount by reason of strikes, lockouts, fires, floods or any other 
cause beyond the control of the second party, lack of trans- 
portation facilities excepted, the said minimum shall not apply." 

The mine was operated by the lessee and his company for six years, 
and then assigned to the defendant, with the consent of the 
lessor. 

After about two years of operation under the lease, the defendant 
made the claim that a certain portion of the mine was danger- 
ous, by reason of its geological formation which caused the 
roof to fall and imperil the men at work, and that there was 
no possible way of preventing the same; that it was exceed- 
ingly difficult to obtain miners to work in that part of the 
mine because of its dangerous condition; and that defendant 
was therefore unable to produce the required minimum tonnage 
by the usual and customary method of mining in the Hocking 
Valley district; wherefore defendant refused to pay the differ- 
ence between the specified minimum royalty and the royalty at 
the agreed rate upon the tonnage actually mined. 

The said geological formation and dangerous condition of the roof, 
however, were apparent and well known for some time prior 
to the assignment of the lease to defendant. 

The defendant further claimed that subsequently the condition of 
said roof had become so bad, that it was impossible to pro- 
duce any coal in that part of the mine by any known process 
of mining; that the miners refused absolutely to do any work 
at all therein, and that part of the mine was thereupon closed 
entirely; and also that practically all the coal had been mined 
and removed from the remaining portions of the mine. Never- 
theless defendant retained possession of said mining property 
and made no surrender thereof, but refused to pay the specified 
minimum royalty. 

Hild: 

1. That the burden rests upon the defendant to show that it was 
prevented from mining and removing the minimum tonnage 
by a cause beyond its control, within the meaning of the saving 
clause in the lease, in order to relieve itself from liability for 
the specified minimum royalty. 



Digitized by 



Google 



142 JANUARY TERM, 1912. [ 86 O. S, 

Statement of the Case. 

2. That from the tenor of the lease itself and the circumstances of 

the case, the rule ejusdem generis is applicable in the construc- 
tion of said saving clause; that the words "'any cause beyond 
the control of the second party" as therein used, refer to causes 
of a temporary character, created and arising subsequent to 
the execution of the lease; and that therefore the unminable 
condition of a part of the mine as aforesaid, is not such a 
cause, within the meaning of the saving clause, as will relieve 
defendant from the production of the required minimum ton- 
nage or payment of the agreed royalty therefor. 

3. That the reduction of the coal deposits in the mine so that the 

required minimum tonnage could not be produced by the usual 
and customary method of mining in the district, as claimed 
by defendant, was not a cause within the terms of the saving 
clause which would relieve defendant from payment of the 
specified minimum royalty. 

4. That the refusal of the miners to work in the dangerous and 

unminable part of the mine^ they being continually at worlc 
in the other parts, was not a ''strike" within the meaning of 
said saying clause. 

5. That the retention of possession of the demised property by de- 

fendant and its failure to surrender the same, notwithstanding 
the unminable condition of part of the mine and the practical 
exhaustion of coal in the remainder, are sufficient, under the 
circumstances of the case, to render it liable for the minimum 
royalty. 

(Na 12408— Decided June 5, 191Z) 

Error to the Circuit Court of Franklin county. 

On the 26th day of May, 1894, The New York 
& Western Coal Co. executed a lease to one Robert 
Stalter of certain property in Hocking county, 
Ohio, granting to him "the right and privilege to 
enter upon and by proper methods search and 
explore for coal that may be contained in, upon or 
under said land and to dig, mine and remove the 
same from said land, and for that purpose to con- 
struct, maintain, use and operate all such mines. 



Digitized by VnOOQ IC 



86 O. S.] COAL CO. v. COAL CO. 143 

Statement of the Case. 

hoppers, machinery, structures, instrumentalities 
and appliances as may be necessary and proper 
therefor." 

The lessee was to have and to hold said rights 
and privileges imto himself, his executors, admin- 
istrators, successors and assigns, from the date of 
the execution of the lease until all the coal should 
be removed from the property, as therein pro- 
vided. 

The lease then contained the following stipula- 
tion on the part of the lessee : 

"That he will within thirty days from the day 
of the execution hereof begin operations for the 
mining and removing of the coal aforesaid, and 
he will build and construct all necessary hoppers, 
trestles and other structures and appliances for 
mining and removing said coal as herein provided, 
and that between the first day of July, eighteen 
hundred and ninety-four, and the first day of July, 
eighteen hundred and ninety-five, he will mine, 
properly screen with screens of the kind in general 
use at the mines in the Hocking Valley, Ohio, and 
remove from said lands not less than thirty thou- 
sand (30,000) tons of lump coal of two thousand 
pounds, and between July 1, eighteen hundred and 
ninety-five, and July 1, eighteen hundred and 
ninety-six, and during each and every period of 
twelve months thereafter he will mine, properly 
screen with screens of the kind in general use at 
the mines in the Hocking Valley, Ohio, and remove 
from said land not less than sixty thousand tons 
(60,000) of lump coal of two thousand pounds, 
tmtil all the coal in, upon or under said land has 
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been fully and entirely removed therefrom, in- 
cluding all pillars, supports and stumps which shall 
be all withdrawn and taken out; the said work and 
all of it to be done in a careful, economical and 
workmanlike manner, in all respects so as to save 
and put out the greatest practicable amount of 
lump coal contained in said property, said sixty 
thousand (60,000) tons to be mined and removed 
during the twelve months ending July 1, 1896, and 
each succeeding period of twelve months, to be 
distributed over the year in such way, that in no 
month shall less than thirty-five himdred (3,500) 
tons be so mined and removed." 

A royalty of ten cents per ton was then fixed 
for the first five years of the lease, with a provision 
for an increase at every five-year period there- 
after, according to the then current rate in the 
Hocking Valley, but in no event to be less than 
ten cents per ton at any time. No change appears 
to have ever been made in the above rate, how- 
ever. The said royalty was to be paid not later 
than the twentieth day of each month for all coal 
mined and removed during the preceding month. 

The lease then contains the following clauses, 
known as the minimum royalty clause, and the 
exception thereto, or saving clause, viz: 

"And if said second party shall neglect or fail 
from any cause except as hereinafter provided, to 
so mine and remove the said minimum of thirty 
thousand (30,000) tons between July 1, 1894, and 
said July 1, 1895, or said minimum of sixty thou- 
sand (60,000) tons during each and every year 
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thereafter, or said minimiun of thirty-five hundred 
(3,500) tons during any month thereafter, he shall 
at the end of such year or month account for and 
pay to the first party such portion of the royalty 
per ton aforesaid that would then be due if said 
number of tons had been actually so mined and 
removed. 

"It is hereby understood and agreed by and 
between the parties hereto, that in case and so 
long as it shall be impossible to mine and remove 
said amount by reason of strikes, lockouts, fires, 
floods or any other cause beyond the control of the 
second party, lack of transportation facilities ex- 
cepted, the said minimum shall not apply.'* 

Certain rights to use the timber upon the land 
for mining purposes were also granted to the 
lessee, as well as an option upon adjoining prop- 
erty of the lessor, under the same terms and condi- 
tions as those in the present lease, and in addition 
the lease contains the usual covenants for the pro- 
tection of both parties. 

On the 25th day of June, 1895, said Robert 
Stalter assigned and transferred to The Stalter 
Coal Co. all his right, title and interest in and 
to said lease and the premises covered thereby, 
with all the fixtures and improvements thereon, 
subject to the terms and conditions of said lease; 
and on the 15th day of May, 1900, said The Stalter 
Coal Co. made a similar assignment and transfer 
to The New Pittsburgh Coal Co., the defendant in 
error herein. Both said assignments were made 
with the consent and approval of The New York & 
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Western Coal Co., lessor, and were in writing, 
duly signed and acknowledged by all the parties 
in interest. 

On the 2nd day of February, 1903, said New 
York & Western Coal Co. sold, assigned and 
transferred to the New York Coal Co., plaintiff 
in error herein, its successors and assigns, the said 
premises and lease, and all its rights, remedies and 
interests in and under the same, together with all 
royalties reserved, and rents, income and money 
due or to grow due thereunder, with interest. 

The original lessee, and his successors in in- 
terest as above set out, entered upon said property, 
and began and carried on mining operations there- 
on, under and in accordance with the provisions of 
said lease and the several assignments thereof. 

The terms of said lease were duly fulfilled and 
all rentals paid by the lessee and his successors, 
until about the year 1903, when the present con- 
troversy arose. The New Pittsburgh Coal Co. 
did not mine and remove from the premises the 
minimum amount of sixty thousand tons of lump 
coal per annum, provided for in the lease, but fell 
considerably short of that amount, and refused to 
pay for the difference at the agreed rate. 

In November, 1905, suit was broueht against 
it, in the common pleas court of Franklin c6unty, 
by the New York Coal Co., and, as set out in 
the amended petition, defendant onlv mined and 
removed 32.987 tons for the year ending June 30, 
1903; 20,783 tons for the year endmg June 30, 
1904; 16.153 tons for the vear endme Tune 30, 
1905; 1,475 tons for the month of July, 1905; 1,857 
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tons for the month of August, 1905; and 751 tons 
for the month of September, 1905. These amounts 
are admitted by defendant in its answer, and both 
parties agree that the royalty of ten cents per ton 
was paid on the same; but plaintiff claimed the 
additional royalty upon 116,494 tons of lump coal 
that defendant should have mined and removed 
during said periods, as required by the minimum 
royalty clause hereinbefore set out, and defendant 
denied any liability therefor. A statement of the 
defenses set up in the answer, and of the ques- 
tions raised and decided, will appear in the opinion. 
The court of common pleas directed the jury to 
bring in a verdict in favor of the plaintiff for the 
amount claimed with interest, and entered its judg- 
ment accordingly. This judgment was reversed 
by the circuit court on error, and these proceed- 
ings are brought to reverse the judgment of the 
circuit court. 

Messrs. Addison, Sinks & Babcock and Messrs. 
Booth, Keating, Peters & Pomerene, for plaintiff 
in error. 

As long as defendant continues to hold and 
operate the mine, it cannot set up the defense that 
coal cannot be mined in sufficient quantity to pay 
the minimum royalty. Gay v. Davey, 47 Ohio 
St., 396; Hillard v. Gas Coal Co,, 41 Ohio St., 
662; Linn v. Ross & Co., 10 Ohio, 412; Berwind- 
White Coal Mining Co. v. Martin, 124 Fed. Rep., 
313; Beatie v. Coal Co., 56 Mo., 221 ; Lehigh Zinc 
& Iron Co. V. Bant ford, 150 U. S., 665; Central 
Appalachian Co. v. Buchanan et al., 73 Fed. Rep., 
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1006; Tod v. Stambaugh, 37 Ohio St., 469; Bain- 
bridge on Mines & Minerals, 210; Morris v. 
Smith, 3 Doug., 279; 2 Snyder on Mines, Sec. 
1207; White on Mines & Mining Remedies, 352; 
Timlin v. Brown, 158 Pa. St., 606; Clifton v. 
Montague, 40 W. Va., 207, 52 Am. St., 872; 
Wharton v. Stoutenburgh, 46 N. J. L., 151. 

We are not aware of any authority that holds 
that "impossible" in a contract to mine coal has 
any other interpretation than that used in any 
other contract, and if we are to resort to the 
interpretation of this word by business men and 
introduce customs and vague opinions and con- 
structions, what becomes of the declaration of the 
parties in their deliberate written contracts? It 
would sweep away and destroy the benefits of all 
contracts to resort to such an interpretation. In 
other words, it means if the parties could make 
money they were to keep their contract, and if they 
could not they were at liberty to break it This 
would not only induce and incite a great amount 
of litigation and confusion as to written contracts, 
but it would inaugurate a state of anarchy, and 
the law protecting the sacred right to contract 
and enforce the same, which is guaranteed by the 
constitutions of the state of Ohio and the United 
States, would be swept away. 9 Cyc, 625 ; Board 
of Education v. Townsend, 63 Ohio St., 514; 
Reid V. Alaska Packing Assn., 43 Ore., 429; 
Klauber v. San Diego Street-Car Co., 95 Cal., 
353; Dermott v. Jones, 2 Wall., 1. 

The following authorities shed more or less light 
upon this subject, and we shall cite them without 
comment: Summers v. Hibbard & Co., 153 111., 
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102; Middlesex Water Co. v. Knappmann, Whiting 
Co.j 64 N. J. L., 240; Rosenbaum v. U. S. Credit 
System Co., 64 N. J. L., 34; Chicago & Milwaukee 
Rd. Co. V. Hoyt, 149 U. S., 1 ; Dist. Tp. of Union 
V. Smith, 39 la., 9; The Harriman, 9 Wall., 161; 
Wilmington Transportation Co. v. O'Neil, 98 Cal., 
1; Gaines v. Coal Co., 124 Ala., 394; Sun Print- 
ing & Pub. Assn. V. Moore, 183 U. S., 642; Con- 
nerszHlle Wagon Co. v. McFarlan Carriage Co., 
166 Ind., 123, 76 N. E. Rep., 294; Troxell v. 
Anderson Coal Mining Co., 213 Pa. St, 475; State 
V. Executors, 7 Ohio, 171; Felix v. Griffiths, 56 
Ohio St., 39; Lima Locomotive & Mach. Co. v. 
National Steel C. Co., 155 Fed. Rep., 77 \ Charles- 
worth V. Watson, 75 L. J. K. B., 137; Macfarland 
V. Barber' Asphalt P. Co., 29 App. D. C, 506; 
Ptacek V. Pisa, 231 111., 522, 83 N. E. Rep., 221; 
Marsh v. Johnston, 109 N. Y. Supp., 1106. 

No defense against which the parties could have 
provided in their contract can be set up as an 
excuse for its non-performance. United States v. 
Gleason, 175 U. S., 588; Walker v. Tucker, 70 
III, 527; Vale v. Suiter et al., 58 W. Va., 353; 
Beebe v. Johnson, 19 Wend., 500; Bates Machine 
Co. v. Iron Works, 113 Ky., 372; Bryan v. 
Spur gin, 5 Sneed, 681 ; Stees v. Leonard, 20 Minn., 
494; Anderson v. May, 50 Minn., 280; Cornell v. 
Rodabaugh, 117 la., 287; 3 Page on Contracts, 
Sec. 1375; 9 Cyc, 627; 7 Am. & Eng. Ency. Law 
(2 ed.), 149; Dolan v. Rodgers, 149 N. Y., 489; 
Fan Meter v. Coa/ Mining Co., 88 la., 92; Syl- 
vester V. Hall, A7 111. App., 304; Leavitt v. Dover, 
67 N. H., 94. 
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The supreme courts of nearly every state in 
which coal is mined have held that coal companies 
in making leases of land from owners are presumed 
to be familiar with the risks that attend this kind 
of business, and to protect themselves must insert 
in their leases language which clearly exempts 
them from liability. In other words, the rule 
caveat emptor applies to the lessee in such cases, 
and if he does not protect himself by such contract 
he must be held absolutely liable. Consolidated 
Coal Co. V. Peers, 150 111., 344; Swan v. Brown, 
8 Kans. App., 505; Gibson v. Oliver, 158 Pa. St., 
277; Walker v. Tucker, 70 111., 527; Ridgway v. 
Sneyd, Kay's Rep., 627; Gowan v. Christie, 8 
Mining Rep., 688. 

Even the act of God will not excuse the perform- 
ance of a duty created by contract. 1 Am. & Eng. 
Ency. Law (2 ed.), 588, 590; School Dist. No. i 
v. Dauchy, 25 Conn., 530; Steele v. Buck, 61 111:, 
343; Paradine v. Jane, Aleyn, 26. 

There is no implied covenant in a lease of coal 
or other minerals that the property is fit or suitable 
for the purpose for which it was leased. Bar- 
ringer & Adams on Mines & Mining, 88 ; Harlan v. 
Lehigh Coal & Nav. Co., 35 Pa. St., 287; Lehigh 
Coal & Nav. Co. v. Harlan, 27 Pa. St., 429; Mar- 
quis V. Thompson, 13 M. & W., 487; Skillen v. 
Logan, 21 Pa. Sup. Ct. Rep., 106; 20 Am. & Eng. 
Ency. Law (2 ed.), 784. 

Courts must enforce contracts as the parties 
make them. It is true the defendant claims that 
this contract is a great hardship upon it and that 
it will cost it more than the coal is worth to take 
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it out of this hill, but in law that is no excuse or 
defense, although in fact that is its real and only 
excuse for not taking the coal out. Shinkle, Wil- 
son & Kreis Co. v. Birney & Seymour, 68 Ohio 
St., 328; Wonsetler v. Andrews, 58 Ohio St., 551; 
City V. Gas Co., 76 Ohio St., 309; Jefferys v. Fairs, 
L. R., 4 Ch. Div., 448; Springer v. Natural Gas 
Co., 145 Pa. St., 430; Coal Creek, etc., Co. v. 
Tennessee Coal, etc., Co., 106 Tenn., 563; GrifUn 
V. Coal Co., 59 W. Va., 480; Crane's, etc.. Coke 
Co. V. Virginia Coal Co., 105 Va., 785; Lawson v. 
Williamson Coal Co., 61 Va., 669. 

The following authorities contain the opinions 
of the supreme courts of the various states and 
the opinions of the highest courts of England upon 
the construction and interpretation of coal leases 
similar to the one now under consideration. They 
all clearly point out that each lease or contract 
must be construed with reference to its own terms, 
and that the parties are bound by the express terms 
of their contract. Lehigh Valley Coal Co. v. Ever- 
hart, 206 Pa. St., 118; McDowell v. Hendrix, 67 
Ind., 513; Phillips v. Jones, 9 Sim., 519; Pierce v. 
Tidwell, 81 Ala., 299, 2 So. Rep., 15; Anspach v. 
Bast, 52 Pa. St., 356; Kingsley v. Coal & Iron Co., 
144 Pa. St., 613; Gibson v. Oliver, 158 Pa. St., 
277; Cochran v. Pew et al., 159 Pa. St., 184; 
Lehigh Coal Co. v. Wright, 177 Pa. St., 387; 
Sylvester v. Hall, 47 111. App., 304; Hoyt v. Kings- 
ton Coal Co., 212 Pa. St., 205. 

Custom cannot contradict or vary the terms of a 
written contract. The defendant agreed to take 
out the coal in question and to furnish the ma- 
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chinery and appliances with which to do it, and it 
cannot contradict this absolute agreement by any 
custom. Moore v. United States, 196 U. S., 157; 
C. & H. C. &• I. Co. V. Tucker, 48 Ohio St., 41 ; 
Nicola Bros. Co. v. Box Co., 1 N. P., N. S., 63, 
13 Q. D., N. P., 753; Baker v. Jordan, 3 Ohio St., 
438; Shute v. Bills, 191 Mass., 433; Boruszewski 
V. Assurance Co., 186 Mass., 589; Menage v. 
Rosenthal, 175 Mass., 358; Benson v. Gray, 154 
Mass., 391; Hedden v. Roberts, 134 Mass., 38; 
Commonwealth v. Cooper, 130 Mass., 285; Wig gin 
V. Federal Stock & Grain Co., 77 Conn., 507; Dela- 
ware & Hudson Canal Co. v, Mitchell, 133 111. 
App., 430, 211 III., 379; Denton Bros. v. Gill & 
Fisher, 102 Md., 386; Lillard v. Kentucky Distil- 
leries' & Warehouse Co., 134 Fed. Rep., 168; 
Schlitz Brewing Co. v. Grimmon, 28 Nev., 235; 
Torpey v. Murray, 93 Minn., 482; 12 Cyc, 1091; 
Wilson V. Smith,' in Ala., 170; Ah Tong v. Earl 
Fruit Co., 112 Cal., 679; L. S. & M. S. Rd. Co. v. 
Richards, 126 111., 448; Mowatt v. Wilkinson, 110 
Wis., 176; Meloche v. Chicago, M. &- St. P. Ry. 
Co., 116 Mich., 69; Wolif v. Campbell, 110 Mo., 
114; Beer v. Insurance Co., 39 Ohio St., 110; OWo 
Oil Co. V. McCrory, 14 C. C, 304; TiV/y^ ^f al. v. 
Fan C/ct'^ G/osj Co., 13 C. C, 99; Foster et at. 
V. Robinson, 6 Ohio St., 90; Insurance Co. v. 
Harmer, 2 Ohio St., 452; CA<we v. Washburn, 1 
Ohio St., 244; Chicago, M. & St. P. Ry. Co. v. 
Lindeman, 143 Fed. Rep.. 946; C. C. €. & St. L. 
Rd. Co. V. Jenkins, 174 111., 407; Strange v. Car- 
rington, Patton & Co., 116 111. App., 410; Citisens 
State Bank v. Chambers, 129 la., 414; Oriental 
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Lumber Co. v. Blades Lumber Co., 103 Va., 730; 
Penland v. Ingle, 138 N. Car., 456; Cappel v. 
Weir, 90 N. Y, Supp., 394; Hopper v. Sage, 112 
N. Y., 530; ifu^^on Coal Co. v. Hughes et al, 29 
C. C, 139; Thomas v. Guarantee Title & Trust 
Co., 81 Ohio St., 432. 

As to the rule ejusdem generis. It seems idle to 
contend that the defendant may excuse itself from 
mining the minimum because of a bad roof, which 
was apparent to it at the time its obligations arose. 
The mine, say defendant's counsel, was opened in 
1891 and continuously operated thereafter. The 
condition of the roof existed and was manifest 
before the defendant took over the property. At 
the trial, its own counsel offered the proof to the 
effect that the miners refused to work in the east 
hill since 1899, at which time the chief mine in- 
spector (a state officer) directed that that part of 
the work be closed; and the defendant took the 
property in 1900. 

The distinction between a cause and condition 
in this connection must be manifest. The lease 
did not hold it an excuse on account of existing 
conditions, but for causes that might arise, or come 
in, as it were, after its execution. 

As to the doctrine under discussion, it is defined 
in 3 Words & Phrases, 2328; Shultz v. Cambridge, 
38 Ohio St., 659; State v. Johnson, 64 Ohio 
St., 271. 

In the case at bar the rule is particularly ap- 
plicable, quite as applicable as in the last case cited. 

Counsel say that it is not a hard contract defend- 
ant seeks to avoid, but a harsh construction of it. 
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We submit that no more unconscionable con- 
struction of this contract could be imagined than 
that which the defendant seeks to impose upon the 
plaintiff to the effect that it has a right to hold the 
premises at all events and mine only when profit- 
able for it to do so. 

Messrs. Arnold, Morton & Irvine; Mr. Q. R. 
Lane and Mr. R. J. O'Dell, for defendant in error. 

When an express agreement contains other and 
different terms and confers other rights and im- 
poses duties and obligations other than those which 
the law itself would imply in the absence of such 
express agreement, the action must be maintained 
upon the express agreement. 

In the case at bar the express agreement to pay 
the minimum royalty on unmined coal is qualified 
and modified, and is altogether different from what 
the law would imply from simply the obligation to 
mine and remove a certain minimimi quantity of 
coal. In certain events, according to the express 
agreement, there is no obligation to pay a minimum 
royalty at all. The obligation to pay such mini- 
mum is qualified and not absolute and is accord- 
ingly different in legal effect from the obligation 
implied in its absence. 27 Cyc, 712; Consolidated 
Coal Co. v. Peers, 150 111., 344; Powell v. Bur- 
roughs, 54 Pa. St., 329; Martin v. Coal Mining 
Co., 114 Fed. Rep., 553; Lowry v. Barrelli, 21 
Ohio St., 324; Jackson v. Hunt, 76 Vt, 284, 56 
Atl. Rep., 1010. 

The obligation of defendant to pay a minimum 
royalty is not absolute, but is expressly qualified. 
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and plaintiff was bound to allege in its amended 
petition that defendant was not prevented during 
the period in controversy from mining the mini- 
mum quantity of coal required by the lease because 
of strikes, lockouts, fires, floods or any other cause 
beyond its control, excepting lack of transportation 
facilities. 

It is a well-settled rule of pleading that where 
the exceptions which relieve defendant from lia- 
bility are contained in the clause of the contract 
upon which the plaintiff bases his right of recovery, 
or are incorporated therein by apt words of ref- 
erence, the petition must plead the exceptions and 
negative their existence. Newman on Pleading & 
Practice (2 ed.), Sees. 316&, 341, 402; 4 Ency. 
PI. & Pr., 921; Bliss on Code Pleadings (3 ed.), 
Sec. 202; Chitty on Pleading (1876 ed.), Sees. 246, 
317, 318; Jones v. Axen, 1 Ld. Raymond, 119; 
Latham v. Rutley, 2 Barn. & Cress., 20; Vavasour 
v. Ormrod, 6 Barn. & Cress., 430; L. & N. Rd. 
Co. v. Belcher, 89 Ky., 193; Rowell v. Janvrin, 151 
N. Y., 60; Commonwealth v. Hart, 11 Cush., 130; 
Sohier v. Insurance Co., 11 Allen, 336; Bush v. 
Wathen, 104 Ky., 548; State v. VanVliet, 92 la., 
476; Cheadle v. State, 4 Ohio St., 477; Him v. 
State, 1 Ohio St., 15; United States v. Cook, 17 
Wall., 168; Maxwell Land Grant Co. v. Dawson, 
151 U. S., 586, 38 L. Ed., 279; Harris v. White, 
81 N. Y., 532; Stanglein v. State, 17 Ohio St., 
453; New Lexington v. Hughes, 56 Ohio St., 771; 
Becker v. State, 8 Ohio St., 391 ; Billigheimer v. 
State, 32 Ohio St., 435; State v. Beneke, 9 la., 
203; Perkins v. Milling Co., 88 Miss., 804, 40 So. 
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Rep., 993; State v. Bloodworth, 94 N. Car., 918; 
State V. O'Donnell 10 R. I., 472; State v. Barker, 
18 Vt., 195; Trustees v. Railroad Co., 6 Barb., 313; 
State V. Lanier, 88 N. Car., 658; Smith v. Moore, 
6 Me., 274; Carson v. 5"tof^, 69 Ala., 235; Leqtutt 
V. P^o/^/^, 11 111., 330; 5^(w/^y v. People, 89 111., 
571; People v. Telford, 56 Mich., 541; iC/ine v. 
5*tof^, 44 Miss., 317; Brecheisen v. Coffey, 15 Mo. 
App., 80; C/ow^/t V. Shepherd, 31 N. H., 490; 
McGlone v. Prosser, 21 Wis., 273; Jensen v. ^'tofe, 
60 Wis., 577; iCw^ v. Pratten, 6 T. R. (D. & E.), 
559; Steel v. Smith, 1 B. & Aid., 94. 

General rules of construction and interpretation 
governing leases : 

(a) The rules and principles of law relating to 
the construction of contracts in general apply with 
equal force to the construction of leases. 18 Am. 
& Eng. Ency. Law (2 ed.), 617. 

(&) Leases are to be construed as a whole, and 
full force and effect must be given each and every 
word, phrase and clause. Bishop on Contracts, 
Sec. 384; 1 Beach on Contracts, Sec. 711 ; 2 Page on 
Contracts, Sees. 1112, 1114; 9 Cyc, 579; German 
Fire Ins. Co, v. Roost, 55 Ohio St., 581 ; Goosey v. 
Goosey, 48 Miss., 210; Salmon Falls Mfg. Co. v. 
Hale, 46 N. H., 249; Merrill v. Gore, 29 Me., 346; 
Chase v. Bradley, 26 Me., 531. 

(c) A reasonable and equitable construction and 
one which leads to fairness and justice between the 
parties, and does not place one party at the mercy 
of the other should be given to every lease. Mis- 
sissippi Home Ins. Co. v. Adams & Boyle, 84 
Ark., 431, 106 S. W. Rep., 210; 1 Beach on Con- 
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tracts, Sec. 708; 9 Cyc, 587; Coghlan v. Stetson, 
19 Fed. Rep., 727; Kinney v. Commissioners, 8 
C. C, 433; Christian v. First Nat. Bank, 155 Fed 
Rep., 705; Russell v. Allerton, 108 N. Y., 288; 
Little V. Banks, 77 Hun, 511. 

(rf) In construing leases the language employed 
should be construed in the light of circumstances 
surrounding the contracting parties at the time of 
the execution of the lease. Hosier v. Parry, 60 
Ohio St., 388; Cambria Iron Co. v. Keynes, 56 
Ohio St., 501 ; Hildebrand v. Fogle, 20 Ohio, 147; 
Guaranty Savings & Loan Assn. v. Rutan, 6 InA 
App., 83; Kauffman v. Raeder, 108 Fed. Rep., 
171; 2 Page on Contracts, Sec. 1123. 

{e) The practical construction placed upon the 
terms of a lease by the parties thereto is of great 
weight in determining its proper construction and 
is ordinarily controlling, and where the lease is in 
fact understood by one of the parties thereto in a 
certain sense, and the other party knows that it 
is so understood, then the lease is to be construed 
according to such understanding ; and where, in 
accordance with the provisions of a coal mining 
lease, the workings of the mine must meet with 
and conform to the approval of engineers chosen 
by the lessor, and the lessor, its agents, engineers 
and representatives, throughout a long period of 
time have access to the mine and have frequently 
examined and inspected the same and are fur- 
nished with maps from time to time showing the 
workings of the mine, it is estopped from claiming 
that other and different methods of mining should 
have been adopted. 2 Page on Contracts, Sec. 
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1126; McKeever v. Coal Co., 219 Pa. St., 234, 
68 Atl. Rep., 670; Cincinnati v. Gaslight & Coke 
Co., 53 Ohio St., 278; Church v. Water Co., 20 
C C, 578; Proctor & Gamble v. Snodgrass, 5 
C. C, 547; Reissner v. Oxley, 80 Ind, 580; /n- 
surance Co. v. Butcher, 95 U. S., 269; Pratt v. 
Prt^wfy, 104 la., 419; Helme v. ^fraf^r, 52 N. J. 
Eq., 591; Woodward v. Edmunds, 20 Utah, 118; 
Schroeder v. Nielson, 39 Neb., 335. 

The plaintiff, by its long acquiescence in and 
approval of the method adopted in the mining and 
removing of coal in the west hill and that portion 
of the east hill lying east of the big clay vein, has 
lulled defendant into a sense of security, and it 
would be unconscionable and inequitable to permit 
plaintiff now to insist that extraordinary and 
unusual methods should be adopted in mining and 
removing coal from the unmined territory of the 
east hill. The parties by their conduct have placed 
a practical construction upon the provisions of the 
lease with reference to the method and system to 
be adopted in mining the coal, and this practical 
construction is now controlling and must be 
adopted by the court in measuring and determin- 
ing the rights and duties of the parties with 
reference to the obligations of the lease. Steiner 
V. Marks, 172 Pa. St., 400, 33 Atl. Rep., 695; 
Hukill V. Myers, 36 W. Va., 639, 15 S. E. Rep., 
151; Dickerson v. Cole grove, 100 U. S., 578; 
Bigelow on Estoppel (5 ed.), 660; DuiJield v. Hue, 
129 Pa. St., 94, 18 Atl. Rep., 566; Lynch v. Gas 
Co., 165 Pa. St., 518; Smith v. Corn, 23 N. Y. 
Supp., 326; Daniels v. Edwards & Dukes, 72 
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Ga., 196; Manganese Co. v. Manganese Co., 91 
Va., 272. 

(f) Leases of every description shall be most 
strongly construed against the lessor and in favor 
of the lessee, and if susceptible to two construc- 
tions, either of which is reasonable, the one most 
favorable to the lessee shall be adopted. 24 Cyc, 
915; 18 Am. & Eng. Ency. Law (2 ed.), 617; 
Schmohl V. Fiddick, 34 111. App., 190; Hotel Co. v. 
Hawk, 49 How. Pr., 257; Loeser v. Liebmann, 
39 N. Y., 12. 

In accordance with the well-settled rules of con- 
struction, the lease should be construed most 
strongly against the lessor, because of the fact that 
its officers, agents and counsel prepared the in- 
strument. Railway Co. v. Reiss, 183 U. S., 621. 

The lease does not expressly require any par- 
ticular method to be adopted by the lessee in 
mining and removing coal, and accordingly it is 
presimied that the usual, ordinary and customary 
methods of mining in vogue in the Hocking Valley 
were to be adopted, and all the customs and usages 
of the coal mining business in the Hocking^ Valley 
should be looked to by the court in determining 
the proper construction to be placed upon the lease 
in the case at bar, even though such customs may 
apparently contradict and vary the terms of the 
lease itself. Auginhaugh v. Coppenheffer, 55 Pa. 
St., 347; Robinson v. United States, 13 Wall., 
363; Railroad Co. v. Johnston, 75 Ala., 596, 51 
Am. Rep., 489; McKeefrey v. Coal & Iron Co., 
56 Fed. Rep., 212; Lm^ering v. Coal Co., 54 Pa. 
St., 291; Lowe v. Lehman, 15 Ohio St., 179; 
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Chase v. Washburn, 1 Ohio St., 244; Steamboat 
V. Wayne, 16 Ohio, 513; Insurance Co. v. Insur- 
ance Co., 107 Cal, 327, 48 Am. St., 140; Horan 
V. Strachan, 86 Ga., 408, 22 Am. St., 471 ; Aus- 
trian & Co. V. Springer, 94 Mich., 343, 34 Am, 
St., 350; Bank v. Fiske, 133 Pa. St., 241, 19 
Am. St., 635; Coal Co. v. Hughes, 29 C C, 139; 
2 Snyder on Mines, Sec. 1269; Hoyt v. Coal Co., 
212 Pa. St., 205; Foster v. Robinson, 6 Ohio St., 
90; Steel Works v. Dewey, 37 Ohio St., 242; Cox 
V. O' Riley, 4 Ind., 368, 58 Am. Dec, 633; Samp- 
son V. Gazzam, 6 Porter (Ala.), 123, 30 Am. 
Dec, 578; Barber v. Brace, 3 Conn., 9, 8 Am. 
Dec, 149; Cotton Press Co. v. Stanard, 44 Mo., 
71, 100 Am. Dec, 255; Wayne v. Steamboat, 16 
Ohio, 422; Tilly er v. Glass Co., 13 C. C, 99; 
McCarthy v. McArthur, 69 Ark., 313, 63 S. W. 
Rep.,. 56; Insurance Co. v. Peaslee-Gaulbert Co., 
27 Ky. L. Rep., 1155, 87 S. W. Rep., lUS; In- 
surance Co. V. Dobbins, 114 Tenn., 227, 86 S. W. 
Rep., 383; Dwyer v. Brenham, 70 Tex., 30; Lup- 
ton V. Nichols, 28 Ind. App., 539; Smith & Co. v. 
Lumber Co., 82 Conn., 116, 72 Atl. Rep., 577; 
Fatman v. Thompson, 2 Dis., 482; Hostetter & 
Smith V. Gray, 11 Fed. Rep., 179, 137 U. S., 30; 
Andrews v. Roach & Coffey, 3 Ala., 590, 37 Am. 
Dec, 718; Blevin v. Screw Co., 64 U. S., 420; 
Mooney v. Insurance Co., 138 Mass., 375, 52 Am. 
Rep., 277; Lillard v. Warehouse Co., 134 Fed. 
Rep., 168; 7?enn^r v. Bank, 9 Wheat., 581; Whit- 
marsh V. Insurance Co., 16 Gray, 359, 77 Am. 
Dec, 414; Gordon v. Littfe, 8 Serg. & R., 533, 11 
Am. Dec, 632; Loveland v. Burke, 120 Mass., 
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139, 21 Am. Rep., 507; Kilgore v. Bulkley, 14 
Conn., 362; Soutier v. Kellerman, 18 Mo., 509; 
Frazier v. Warfield, 13 Md., 279; Dunham v. 
Haggerty, 110 Pa. St., 560; Carter v. Adams, 
Wright, 471; Lewis v. Fothergill, L. R., 5 Ch. 
App., 103; Whitney v. Mfg. Co., 2 N. Y. Supp., 
438; Williams v. Summers, 45 Ind., 532; In- 
surance Co. V. Shillito, 15 Ohio St., 559; Isham 
V. F(7^, 7 Ohio St., 317; Ellis v. Trw^f Co., 4 Ohio 
St., 628; Inglebright v. Hammond, 19 Ohio, 337; 
Babcock V. Afoy, 4 Ohio, 334; ^'mtV/i v. Wilson, 3 
B. & Ad., 728; Grant v. Maddox, 16 L. J. Exch., 
227; Cochran v. Retberg, 3 Esp., 121; Coquard v. 
jBanife, 12 Mo. App., 261 ; Humfrey v. Z)a/^, 7 El. & 
Bl., 265; 5r(>ww v. Byrne, 3 El. & BL, 703. 

The lease at bar does not require the literal 
removing of all of the coal in, upon or under the 
leased premises, but its obligations are satisfied 
by the removal of all the coal which is capable of 
being mined by the exercise of reasonable skill 
and effort, and by the reasonable expenditure of 
money and labor in accordance with the methods 
approved among practical coal miners in the Hock- 
ing Valley. Drew v. Goodhue, 74 Vt., 436, 52 
Atl. Rep., 971; Iron Co. v. Stephens, 5 Lea, 468; 
Craig V. Weitner, 33 Neb., 484; Ross v. Sheldon, 
119 S. W. Rep., 225; Wilson v. Coal Co., 134 la., 
594, 112 N. W. Rep., 89; WiUon v. Coal Co., 142 
la., 521, 119 N. W. Rep., 604. 

The lease in question only requires defendant 
to resort to the usual, customary and ordinary 
methods of mining in an effort to mine and remove 
the minimum tonnage of coal prescribed by the 
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lease and defendant, being excused from mining 
said minimum when prevented by causes beyond 
its control, was' not required to resort to unusual 
and extraordinary methods or systems of mining 
or incur unusual, exorbitant and extraordinary 
expense in an effort to mine the same. Railroad 
Co. V. Bowns, 58 N. Y., 573; Kemp v. Ice Co., 69 
N. Y., 45; Robinson v. Kistler, 62 W. Va., 489, 
59 S. E. Rep., 505; Givens' Exrs. v. Coal Co,, 22 
Ky. L. Rep., 1217, 60 S. W. Rep., 304. 

The existence of a strike among the miners 
employed by defendant and their refusal to work 
or mine coal upon the Stalter lease, which either 
directly or indirectly affected the capacity of said 
mine and the ability of said lessee to mine and 
remove said minimum quantity of coal provided 
for in said lease, is a sufficient excuse for its 
failure to mine and remove said minimum under 
the terms of said lease so long as it was acting in 
good faith. Davis v. Columbia Coal Mining Co., 
170 Mass., 391, 49 N. E. Rep., 629; Smokeless 
Fuel Co. V. Seaton, 105 Va., 170; Milliken v. 
Keppler, 4 App. Div., 42. 

That clause of the Stalter lease which excuses 
the lessee from mining and removing the minimum 
quantity of coal and from paying the minimum 
royalty thereon as provided in the lease, in case 
and so long as it shall be impossible to mine and 
remove said minimum by reason of strikes, lock- 
outs, fires, floods or any other cause beyond the 
control of the lessee, lack of transportation facili- 
ties excepted, should be given a liberal construction 
and should not be limited in its operation by the 
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rule of noscitur a sociis or ejusdem generis. Hat- 
field V. Iron Co., 208 Pa. St., 478; Woodworth 
V. State, 26 Ohio St., 196; Nephi Plaster Mfg. 
Co. V. Juah County, 33 Utah, 114, 93 Pac. Rep., 
53; LeLoach & Co. v. Insurance Co., 4 Ga. App., 
746, 62 S. E. Rep., 473 ; State v. Johnson, 64 Ohio 
St., 270; Daggett v. Cattern, 17 C. B., N. S., 669; 
Regina v. Payne, L. R., 1 C. C, 27; State v. 
Woodman, 26 Mont., 348; In re La Societe Fran- 
caise, 123 Cal, 525; State v. Corkins, 123 Mo., 
56; People v. Bealoba, 17 Cal., 389; Lewis Suther- 
land Stat. Const., Sees. 437, 438. 

The word "impossible" in the lease is used in a 
business sense and means impracticable, and a 
thing is impracticable when it can only be done at 
excessive and unreasonable cost, and is such as 
reasonable men in the situation of the parties 
would treat as impossible. Wald's Pollock on 
Contracts, 520-521 ; Moss v. Smith, 9 Man. Gr. & 
S., 93; Peabody Ins. Co. v. Packet Co., 5 Dec. R., 
417; Cooper v. IVooley, L. R., 2 Exch., 88; Shep- 
herd V. Kottgen, L. R., 2 C. P. Div., 585; Assicu- 
razioni Generali v. S. S. Bessie Morris Co., 2 
Q. B. (1892), 652. 

The words "or any other cause beyond the con- 
trol of the second party," as used in the Stalter 
lease, must be given a reasonable construction, and 
relate only to the personal or immediate control of 
the lessee, and include all causes for which it is 
not to blame or which occur or exist without fault 
on its part. 

The retention of the possession of the leased 
premises by the lessee, when prevented by causes 
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beyond its control from mining and removing the 
minimum, does not render it liable for the min- 
imum royalty. 

The fact that the minable coal in the Stalter 
lease was so far exhausted as to make it impos- 
sible for the lessee to mine and remove the min- 
imum, is a complete defense to an action for the 
minimum royalty, and under such circumstances 
the lessee is only required to pay a royalty upon 
the coal actually mined and removed. Bannan v. 
Graeff, 186 Pa. St., 648; Hezmtt Iron Min. Co. 
V. Dessau, 129 Mich., 590. 

The evidence tendered by defendant should have 
been admitted and the whole case should have been 
submitted to the jury, under proper instructions 
from the trial court, to determine from the evi- 
dence whether or not it was impossible for defend- 
ant, during the period in controversy, to mine and 
remove the required minimum tonnage of lump 
coal, by reason of strikes, lockouts, fires, floods 
and any other cause beyond the control of the 
lessee, lack of transportation facilities alone ex- 
cepted. Cottrell & Son v. Smokeless Fuel Co., 148 
Fed. Rep., 594. 

O'Hara, J. There being no substantial dispute 
as to the allegations of the amended petition, the 
real questions in the case arose upon the oflFer of its 
proof by the defendant in the court. of common 
pleas. 

The answer of defendant denied that there was 
anything whatever due the plaintiff as royalty. 
It was drawn carefully and with much detail, but 
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in substance alleged that the lease contemplated 
that the coal should be mined and removed by the 
customary methods and in the manner usually em- 
ployed in the Hocking Valley district; that those 
methods were employed and that manner followed 
by the defendant, and it had accordingly mined and 
removed all the coal that could possibly be mined 
and removed under such conditions; and that it 
had fully paid plaintiff for all the coal so mined 
and removed. It further alleged that the roof or 
top above the coal vein in said premises is of such 
peculiar character and formation that it falls as 
soon as the coal is removed, and that it is impos- 
sible to support or hold it up by any known means, 
whereby it is dangerous for miners, and therefore 
none can be obtained to work in the mine. It 
further alleged that because of such dangerous 
condition of the mine, the miners refused to work 
therein, before, during and since the period men- 
tioned in the amended petition, and that during 
such period the miners struck and thereafter con- 
tinued to strike against working in such dangerous 
territory. And the defendant finally alleged that 
the causes and conditions aforesaid, which pre- 
vented it from mining and removing from said 
premises the minimum tonnage provided for in 
said lease and rendered the same impossible, were 
beyond its control, and came within the meaning 
and terms of the saving clause hereinbefore re- 
ferred to, which reads as follows: "It is hereby 
understood and agreed by and between the parties 
hereto, that in case and so long as it shall be im- 
possible to mine and remove said amount by reason 
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of strikes, lockouts, fires, floods or any other cause 
beyond the control of the second party, lack of 
transportation facilities excepted, the said mini- 
mum shall not apply." 

At the close of plaintiff's evidence, the common 
pleas court held that the burden of proof was upon 
the defendant to show that it was prevented from 
mining and removing the minimum tonnage by 
causes beyond its control as aforesaid, and we 
agree with the court in that regard. 

The defendant then undertook to offer evidence 
in support of the allegations in its answer, tending 
to show the tonnage capacity and physical condi- 
tion of the different parts of the mine in question; 
the unmined areas in certain portions of the prop- 
erty; the objection and refusal of the miners to 
work in a certain part of the mine and the reasons 
for such refusal ; the inability of defendant to mine 
coal from that part of the mine because of its 
physical condition; and the means employed and 
expense incurred by defendant in an effort to ex- 
plore and mine the coal and to produce the min- 
imum tonnage. 

The court refused to allow the introduction of 
any of this evidence, on the ground that it did not 
tend to prove any cause beyond the control of the 
defendant, within the meaning of the saving clause, 
which would relieve it from liability to pay for the 
agreed minimum tonnage. 

The defendant saved its rights by making 
numerous offers of proof in the above particulars, 
and the correctness of the rulings in those regards 
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is thus presented for review. As there was no 
material evidence on behalf of defendant left for 
submission to the jury, the court directed a ver- 
dict for plaintiff, upon which it subsequently en- 
tered judgment. 

In support of its contention that the foregoing evi- 
dence was admissible, and tended to relieve it from 
liability for the unmined and unpaid balance of the 
required minimum tonnage, the defendant urged 
the following propositions, viz: that the covenant 
to mine and remove the minimum tonnage was not 
absolute; that the clause "or any other cause be- 
yond the control" of the second party, should not 
be limited by the rules noscitur a sociis and ejus- 
dent generis to either temporary causes interfering 
with the mining and removal of the coal, or to 
causes kindred to or of the same class as those 
specifically enumerated, but should be construed in 
its popular acceptation so as to embrace any other 
cause beyond the control of the second party, not 
attributable to its fault; that the word "impossible" 
as used in said contract does not mean absolute 
impossibility, but should be construed in a business 
sense; that accordingly the mining and removing 
of the minimum tonnage is "impossible," when it 
appears that on account of causes and natural 
disturbances or conditions not attributable to the 
fault of the second party, it cannot be mined and 
removed without resorting to unreasonable or 
extraordinary expense, or the employment of un- 
usual or extraordinary means; and that the reten- 
tion of possession by defendant under the above 



Digitized by VnOOQ IC 



168 JANUARY TERM, 1912. [ 86 O. S. 

Opinion of the Court 

conditions, without mining and removing the 
minimum tonnage, was not sufficient to render it 
liable for the minimum royalty. 

On proceedings in error, the circuit court sus- 
tained the claims made by the defendant as above 
set out, and held that the evidence offered should 
have been admitted, and that the question of the 
impossibility of mining and removing the minimum 
tonnage under the saving clause of the lease as 
presented by such evidence, was one of fact that 
should have been submitted to the jury. Accord- 
ingly the judgment of the common pleas court was 
reversed and the cause remanded for a new trial, 
and this action of the circuit court is the ground 
of complaint here. 

The lease under consideration was entered into 
between parties engaged in the coal. mining busi- 
ness, and covered property in an established and 
well-known mining district. At the time of its 
original execution, there had not been any develop- 
ment of the particular property covered by the 
lease, but the lessee was satisfied to accept the right 
and privilege to enter upon and search and explore 
for coal, and to dig, mine and remove the same, for 
which he agreed to pay a minimum royalty of three 
thousand dollars for the first year, and an annual 
royalty of not less than six thousand dollars there- 
after until all the coal should be removed. 

The lease is drawn with great care and particu- 
larity, and it is evident that the parties intended 
everything to be clear and plain, and to leave little 
or nothing to inference or conjecture. This is 
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apparent from the clauses as to royalty and ton- 
nage; the particular requirement that the lease was 
to continue "until all the coal in, upon or under 
said lands has been fully and entirely removed 
therefrom, including all pillars, supports and 
stumps, which shall be all withdrawn and taken 
out;" the detailed provisions as to the ownership 
and care of the improvements upon the property 
made by the lessee; and various other provisions 
preserving the rights of both parties. 

That the original lessee was justified in accept- 
ing this lease, with all its requirements, is shown 
by the fact that he and the company which suc- 
ceeded him entered upon the property and con- 
ducted mining operations so successfully and with 
such good results, that the defendant, The New 
Pittsburgh Coal Co., was willing to accept an as- 
signment of the lease, with all its terms and condi- 
tions and without any modification, six years after 
it had been executed and the mines had been in 
•operation. 

This fact, taken in connection with the fact that 
the defendant is a corporation formed for the pur- 
pose of and engaged in the business of mining for 
coal, and therefore presumably familiar with 
mining property and leases and well advised in 
that regard, is important when we come to con- 
sider the claims made and defenses set up by it 
against the enforcement of the terms of the lease. 
Especially is this true, when we remember that it 
operated under the lease for a period of more than 
two years, before any question was raised or 
default occurred in the payment of royalty. , 
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When sifted down, all the claims and defenses 
made by the defendant are founded upon the 
physical condition or geological formation of a 
portion of the mine in controversy. 

The property under lease consists of about two 
hundred and forty acres in the form of an L, and 
the coal is divided and located in two well-defined 
hills, separated by a ravine running north and south, 
throwing the long side of the L upon the west 
side of the ravine and forming what is known as 
the "west hill.'' The "east hill" is divided into two 
parts by a large clay vein, which cuts through the 
coal in the hill at a sharp angle, and these are 
known as the "east part of the east hill," which 
is a relatively small part of the mine, and the 
"west part of the east hill," which is considerably 
larger. 

The geological formation in the "west hill" and 
the "east part of the east hill" are favorable for 
mining, and, as admitted by defendant, practically 
all the coal has been mined and removed from these 
two parts of the mine. 

But it is claimed that the coal in the "west part 
of the east hill" is unminable, owing to the danger- 
ous and abnormal condition of the roof or top 
covering the coal. This roof is said to be neither 
a regular shale, nor what miners call soapstone, 
but simply a great mass of mud or clay, of unde- 
termined thickness, and not cemented together, as 
in the case of shales. Although the roof appears 
strong enough when the coal is in position, never- 
theless by reason of its condition as above 
described, and its being further weakened by 
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numerous cracks, joints, seams and slickensides 
existing in every part, whenever the coal has been 
mined out the roof will fall in pieces of irregular 
shape, varying in weight from a few pounds to 
several tons. 

By reason of the foregoing, the defendant 
claimed and offered to prove that the mining of 
coal in that part of the mine was so dangerous 
to life and limb, that for a long while it was diffi- 
cult to obtain miners who were willing to undertake 
to mine and remove the coal; and finally that it 
was considered not only dangerous and imprac- 
ticable, but actually became impossible to remove 
the coal in the west part of the east hill by any 
known system of mining. 

Notwithstanding the unminable condition of the 
coal in this part of the mine, and the fact that 
the defendant claimed to have removed practically 
all the coal from the other parts, it maintained its 
right to retain possession of the demised premises, 
without paying the minimum tonnage royalty re- 
served in the lease, but paying a royalty only upon 
the nominal tonnage that it might be able to mine 
and remove from time to time. 

As already indicated, the defendant based this 
contention upon its construction of the saving 
clause in the lease, viz, that the conditions above 
set out rendered it impossible to mine and remove 
the required tonnage by reason of "causes beyond 
its control," and therefore the minimum royalty 
did not apply. 

In order to arrive at the proper construction of 
this clause, the learned counsel for both parties 
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have exhibited great industry and research, and 
have gathered and submitted a vast number of 
authorities bearing upon the questions involved. 

It would extend this opinion to an unreasonable 
length, however, to undertake to analyze or even 
briefly refer to them, and as they will be found in 
the Reporter's note, it would serve no good purpose 
to discuss them here. 

It appears to be w^ell settled that where a min- 
imum royalty, sometimes called dead rent, is re- 
served without exception, and the lessee continues 
to hold possession of the demised property, he is 
bound to pay the same. Whether the defendant 
might have abandoned the premises when the coal 
was so far removed as to be incapable of further 
practical operation, and whether this would have 
relieved it of obligation to pay the minimum roy- 
alty, are questions that do not arise in this case. 

We therefore now come to a consideration of 
the claim that the condition of the roof of the 
mine in the west part of the east hill made it im- 
possible to mine and remove the minimum tonnage, 
and that this was a cause beyond the control of 
the defendant within the meaning of the saving 
clause in the lease. 

It clearly appears in the record from the proof 
offered by the defendant, that this condition of 
the roof in that part of the mine was well known 
very early in the history of this lease, and some 
time before defendant took its assignment thereof. 

The miners would frequently refuse to work 
there from the very earliest days, and the lessee 
was continually putting new men into the mine, 
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who remained hardly long enough to become ac- 
quainted with each other, so that the miners named 
that part the "Strangers' Home." It was also 
known among the miners as "Bad Lands," because 
of the great and unusual dangers encountered in 
mining and removing the coal. In the year 1899, 
at one time, the chief inspector of the state mining 
department ordered the work stopped in that part 
of the mine because of its dangerous condition, and 
in 1905 the state mining department requested the 
defendant not to put men at work there. Finally 
the miners refused to do any work at all in that 
part of the mine, and it was closed entirely and 
has remained closed ever since. 

Nevertheless considerable work had been done 
in the east hill, and in the particular territory of 
which defendant now complains, and a very sub- 
stantial quantity of coal had been mined and re- 
moved therefrom prior to the assignment of the 
lease to defendant. This more particularly appears 
from a map offered in evidence by the defendant, 
showing the property and the mining operations 
that had been conducted thereon, with the progress 
made from time to time. The physical conditions 
were therefore open to inspection, and apparent to 
any person interested, especially to one familiar 
with mines and mining operations. 

We thus see that when defendant obtained its 
assignment of the lease in May, 1900, it found the 
very condition in existence which it undertook to 
set up some years later as a "cause beyond its con- 
trol," within the meaning of the saving clause. 
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This brings us to a consideration of that clause, 
and of the meaning of the phrase "or any other 
cause beyond the control of the second party," as 
therein used. 

We have already indicated the contention of de- 
fendant that this clause should not be limited to 
temporary causes or those similar to the ones spe- 
cifically mentioned, by the rules noscitur a sociis 
and ejusdem generis, but that it includes a condi- 
tion of affairs such as defendant claims to have 
existed and to now exist. 

The clause itself, however, clearly shows that 
temporary conditions only were in the minds of the 
parties, as indicated by the use of the words "in 
case and so long as it shall be impossible to mine 
and remove," etc. Then follow certain specified 
causes which shall suspend the operation of the 
minimum royalty, viz, strikes, lockouts, fires and 
floods, none of which can be fairly said to have 
been considered by the parties as permanent ob- 
stacles to the operation of the mine. This would 
seem to be emphasized by the exception to "other 
causes beyond the control of the second party," 
viz, "lack of transportation facilities," which would 
not relieve the lessee, and could hardly have been 
considered by the parties as a matter of permanent 
disability. 

The rule ejusdem generis is a well known rule 
of construction, and has been frequently recog- 
nized and applied in this state and elsewhere. 
While not conclusive under all circumstances, nor 
applied when it would violate the clear intention 
of parties as expressed in their written agreements. 
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nevertheless it is of value whenever tnere would be 
no such violation, and this is a case where the rule 
seems to be plainly applicable. 

Furthermore, the conditions which the parties 
evidently had in mind that would excuse the lessee 
from the payment of the minimum royalty, were 
undoubtedly such as might arise in the future, and 
render it impossible for him to carry out his agree- 
ment. The very nature and character of those 
enumerated would seem to make that plain and 
negative the idea that the physical condition or 
geological formation of the property, which was 
necessarily in existence at the date of the lease 
and would of course be permanent, was also to be 
included among these temporary suspensions c : the 
lessee's liability. 

Should the contention of the defendant be 
adopted, it will practically have an unlimited lease, 
and be able to keep plaintiff out of the property 
as long as it pleases, without plaintiff receiving any 
compensation. As the lease provides that lessee 
shall have the premises "tmtil all the coal has been 
removed,'' and there is admittedly coal in the east 
hill, practically all the coal having been mined and 
removed from the other parts, the defendant would 
be able to hold the property indefinitely without 
payment of rent, by reason of its claim that the 
remaining coal cannot be mined and removed 
through causes beyond its control. Such a con- 
dition of affairs was certainly not within the con- 
templation of the parties, and should not receive 
the sanction or approval of any court 
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The position taken by defendant and sustained 
by the circuit court, would also be contrary to the 
plain intention of the parties to the lease to avoid 
all ground or opportunity of dispute. If the pay- 
ment of the minimum royalty should be made to 
depend upon the various standards of what would 
be reasonable effort on the part of lessee to mine 
the coal, or unreasonable expense in that regard, 
or whether or not it was following the usual and 
customary method of mining in vogue in the Hock- 
ing Valley, or other similar debatable conditions, 
it would open the door to frequent and expensive 
controversies. This otherwise plain and simple 
provision would then amount to nothing, but would 
become a source of endless trouble and litigation. 

It is quite usual to expressly provide in mining 
leases that the lessee shall not be required to pay 
the minimum royalty, where the physical condition 
of the mine or the reduction in the coal deposits 
would prevent mining the required tonnage; that 
certain allowances should be made if the mining 
became .too expensive ; that excess payments under 
minimum royalty clauses should be applied towards 
surplus of coal thereafter mined; and for other 
similar contingencies. But it has been heretofore 
held by this court, that the failure to include 
such provisions in a contract was clear indication 
that a different purpose was intended, and that 
such .material stipulations should not be supplied 
by construction and a new contract thus made 
for the parties. 

The specified causes in the clause in question, 
viz, strikes, lockouts, fires, floods and lack of 
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transportation facilities, are well understood and 
have well-defined meanings. So that if the lessee 
desired to include other matters, particularly such 
as are contended for here, he should have taken 
the precaution to have them particularly mentioned 
in the contract, otherwise he will be held to have 
waived them. 

It might also fairly be said that to allow the 
claim of defendant as to the construction of this 
lease, would lead to the result that the lessee was 
bound to operate the mine according to the terms 
of the lease only so long as it was profitable to do 
so; or in other words, that he was at liberty to 
select that part of his contract or perform that part 
of the work which was profitable, and refuse to 
abide by the other parts of the contract or perform 
other parts of the work whenever the same might 
become improfitable. This is clearly against all 
principles of reason and law, and the well-settled 
rules governing the construction of contracts. 

The considerations already expressed apply with 
equal force to the construction of the word "im- 
possible," as claimed by defendant and heretofore 
indicated, and which met with the approval of the 
circuit court. 

Besides, the occasion for such construction could 
only arise in connection with some cause included 
within the meaning of the saving clause. As the 
defendant has not presented any such cause, the 
question becomes an abstract one, and does not 
require further attention. 

The same answer may well be made to the claim 
of defendant, so strongly urged, that mining opera- 
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tions under the lease were to be carried on accord- 
ing to the usual and customary method of mining 
in the Hocking Valley district, and that so long as 
defendant pursued such method, it would be 
relieved from the obligations of the minimum 
royalty clause if less than the required tonnage 
of coal were produced in that way. 

If, as set out in its answer and claimed in 
argument, both' parties were familiar with such 
custom and must have had it in mind when they 
made the lease, nevertheless in the face of that 
knowledge, the lessee saw fit to clearly and dis- 
tinctly bind himself to mine and remove or pay 
for not less than a certain tonnage of coal, one of 
two situations confronts us. The lessee either 
intended and agreed to produce or pay for such 
tonnage by the use of the customary method, or by 
his neglect to protect himself by a proper provision 
in the contract in a matter of such importance, he 
must be deemed in the eyes of the law to have 
waived it, under the principles heretofore dis- 
cussed. In view of all the circumstances, and 
taking into consideration the provisions and tenor 
of the lease itself, it would seem more natural and 
probable, however, that such provision was deliber- 
ately omitted, and that the minimum tonnage was 
intended and agreed to be produced by the use of 
the customary method. 

The defendant also sets up the defense of a strike 
on the part of the miners employed in the mine, 
which it claimed made it impossible to mine and 
remove the minimum tonnage. Of course, such a 
cause clearly comes within the terms of the saving 
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clause and would constitute a good defense, if 
supported by the evidence. 

But the record plainly shows that the only 
general strike as to the entire mine occurred on 
May 16, 1905, and that it lasted but one day. 
What the defendant really relies upon to sustain 
this defense, is the refusal of the miners to work 
in the west part of the east mine, where the 
defendant claims it is too dangerous to do any 
work, and where the coal cannot now be removed 
by any known process of mining. During the 
entire period in controversy covered by this action, 
however, the defendant was admittedly carrying 
on its mining operations in the other parts of the 
mine continuously, and removing substantial quan- 
tities of coal therefrom. We do not, therefore, 
consider this refusal of the miners to work, which 
was confined to the dangerous part of the mine 
only, as a "strike" within the meaning of the 
saving clause of the lease, nor do we think that it 
serves to relieve the defendant from its obligation 
to pay the minimum royalty. 

It has been expressly brought to our attention 
by the defendant, that this case is of great impor- 
tance to the parties, because other suits are now 
pending between them involving the same questions 
of law and fact which are involved here, and that 
no doubt additional cases will be brought from 
time to time for the recovery of the minimum 
royalty under the lease in controversy. 

We mention this as one reason for the rather 
full statement of facts and the length of this 
opinion, but we also feel that it emphasizes the 
conclusion arrived at with reference to the result 
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that would obtain, should the contention of defend- 
ant be upheld. Notwithstanding the admitted fact, 
that practically all the coal had been mined and 
removed from the west hill and the east part of the 
east hill at the time of the trial in the common 
pleas court, and that the remaining coal in the 
west part of the east hill was then and now is 
absplutely unminable by any known method of 
mining, thus covering the entire property in ques- 
tion, nevertheless it appears that the defendant 
still retains possession of the premises, and refuses 
not only to pay the minimum royalty, but will 
necessarily refuse to pay any royalty at all. This 
must be so, because it claims that it is only bound 
to pay for coal actually mined, and as there is no 
coal that can be mined, of course there will be no 
royalty. 

We are thus confirmed in the views already 
expressed, and it would clearly seem that such a 
contention need only be stated to be denied. 

It follows from the foregoing considerations 
that the defendant did not set up a good defense 
to the claim of plaintiflf for the balance of the 
royalty, and that the common pleas court was right 
in rejecting the evidence offered by the defendant 
and directing a verdict in favor of the plaintiff. 

This requires a reversal of the judgment of the 
circuit court and an affirmance of that of the court 
of common pleas, and it will be so ordered. 

Reversed. 

Davis, C. J., Johnson and Donahue, J J., 
concur. Shauck, J., not participating. 
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RoBBiNS V. Hennessey et al. 

Laws governing insurance—Section 289, Revised Statutes— ConsH- 
tutional exercise of power of General Assembly — Part of con- 
tract of insurance — Assignment of contract providing for burial 
expenses — Violative of statute, and void, when, 

1. Section 289, Revised Statutes, as amended April 9, 1908, is a 

constitutional exercise of the right of the General Assembly of 
Ohio to control the business of insurance, and the provisions 
of this section become a part of the contract of insurance and 
equally binding on all parties to the contract. 

2. An assignment of a contract of insurance issued by a company, 

corporation or association engaged in the business of providing 
for the payment of funeral, burial, or other expenses of 
deceased members, or certificate holders therein, or engaged in 
the business of providing any other kind of insurance, to any 
designated undertaker, or undertaking concern, or to any par- 
ticular tradesman, or business man, is in violation of the 
provisions of said section and void. 

(No. 12827— Decided June 5, 1912.) 

Error to the Circuit Court of Miami county. 

The original action was brought by William 
Hennessey to recover on a policy of insurance 
issued by the defendant in error, The Ohio Burial 
Insurance Company, on the 9th day of March, 
1909, to William Hennessey on the life of his wife, 
Mary Hennessey. The petition avers the corpo- 
rate character of the insurance company, the issu- 
ing of the policy, the payment of weekly premiums 
thereon from the date of its issuance until the 
death of the wife, which occurred April 27, 1909, 
about one month and a half after the policy was 
issued, notice of her death to the company, and a 
prayer for judgment for $100. The policy provided 
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for the payment of $34.00 if she died within six 
months after the issuing of the policy, and $68.00 
if she died after six months from the date of the 
policy. The wife having died within the six 
months, judgment was given for $34.00. The Ohio 
Burial Insurance Company filed an affidavit aver- 
ring that E. S. Robbins, who is now the plaintiff in 
error in this suit, made a claim to the subject of 
the action, and asking that it be permitted to 
pay said sum of $34 into court ; that E. S. Robbins 
be made a party plaintiff and that the plaintiff 
and Robbins litigate their respective right to the 
fund. Such order was made, and Robbins ac- 
cordingly filed an answer and cross-petition. The 
issue in this case arises on the cross-petition. The 
cross-petition admits the issuing of the policy to 
William Hennessey upon the life of Mary Hen- 
nessey, his wife. It averred that at the time the 
policy was issued, William Hennessey was a mem- 
ber of The Miami County Benefit Association, and 
by virtue of such membership was entitled to re- 
ceive from said association upon the death of Mary 
Hennessey certain funeral and funeral outfit and 
furnishings for the use and benefit of Mary Hen- 
nessey; that William Hennessey was about to 
withdraw from said benefit association at the time 
of the issuing of this policy by the defendant com- 
pany; that he entered into a contract with Robbins 
that in consideration of the assignment to him 
by William Hennessey of the policy in The Ohio 
Burial Insurance Company, and of the moneys to 
be paid thereunder at the death of Mary Hennes- 
sey, Robbins would furnish to and for the use of 
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Mary Hennessey the benefits of funeral and 
funeral outfit and furnishings to which William 
Hennessey was entitled as a member of The Miami 
County Benefit Association; that William Hen- 
nessey did then and there execute and deliver to 
Robbins an assignment of the policy issued to him 
by The Ohio Burial Insurance Company, the con- 
tract in that behalf being' as follows: 

"Know all Men by these Presents: That we, 
E. S. Robbins in consideration of Policy No. 4806 
in The Ohio Burial Insurance Company to be 
paid to us, at the time of the death of Mary Hen- 
nessey, do hereby agree to furnish to, and for the 
said Mary Hennessey the benefits specified in 
Policy No. 4251 issued by The Miami County 
Benefit Association. 

"I, Wm. Hennessey, hereby agree that there 
shall be paid to said E. S. Robbins upon the com- 
pletion of the foregoing covenant on said E. S. 
Robbins' part to be performed, the amount of The 
Ohio Burial Insurance Company's Policy No. 4806, 
and to secure the payment of said amount I, 
Wm. Hennessey, do hereby assign to said E. S. 
Robbins, all of my right, title and interest in, 
under, and to Policy No. 4806 in The Ohio Burial 
Insurance Company of Cincinnati, Ohio, and 
hereby deliver the same to said E. S. Robbins. 

"Signed and executed in duplicate, this 9th day 
of March, 1909. 

"Signed, Wm. Hennessey, 
"E. S. Robbins." 
"In presence of 
"Wm. Potts." 
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The cross-petition further averred that William 
Hennessey performed all the conditions on his 
part to be performed; that Mary Hennessey died 
as stated in the petition; that proofs were prop- 
erly made and accepted by the company ; that upon 
the death of Mary Hennessey, the cross-petitioner, 
E. S. Robbins, tendered and offered to William 
Hennessey to furnish to him for the use and benefit 
of Mary Hennessey all the. benefits that William 
Hennessey was entitled to receive as a member of 
The Miami County Benefit Association and the 
funeral and funeral outfit and furnishings that Wil- 
liam Hennessey was entitled to receive for Mary 
Hennessey, then deceased, but that William Hen- 
nessey, without lawful reason or excuse therefor, 
refused and declined to accept from this defendant 
the benefits aforesaid, or the funeral or funeral 
outfit and furnishings for Mary Hennessey; that 
the cross-petitioner was ready, anxious and willing, 
and is now ready, anxious and willing to furnish 
to William Hennessey and does in open court 
tender to Wm. Hennessey the benefits and funeral 
and funeral outfit and furnishings for Mary Hen- 
nessey, deceased. 

To this cross-petition William Hennessey filed a 
general demurrer, which was sustained by the 
common pleas court of Miami county, and plaintiff 
in error not desiring to plead further judgment 
was entered awarding the money in dispute to 
William Hennessey. A motion for new trial was 
overruled, error prosecuted in the circuit court of 
Miami county, which court affirmed the judgment 
of the common pleas, and this proceeding in error 
is prosecuted in this court to reverse the judgment 
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• of the common pleas court and the judgment of the 
circuit court affirming the same. 

Messrs. Dempsey & Nieberding; Mr. Jacob A. 
Davy and Mr. Alonzo G. Duerr, for plaintiff in 
error. 

The inhibitory provisions of Section 289, as so 
amended, do not operate upon either the insured 
or the beneficiary in a policy. The section operates 
only upon the insurer. 

If the section, as amended, did, even expressly, 
forbid such assignment or transfer as is contended 
for, it would be unconstitutional and void, as in- 
fringing the constitutional rights, not only of the 
person insured, and of the beneficiary, but also 
of the undertaker, or designated tradesman, to 
whom the policy had been assigned. 

Section 1, Article I, Constitution of 1851, guar- 
antees to every citizen of Ohio the right to acquire, 
possess and protect property. 

The right to contract and the right to labor are 
property, and, in this view, the right to carry on 
any kind of business, or engage in any occupation, 
is property. 1 Lewis on Eminent Domain, 
Sec. 245. 

It will not be assumed that these outside under- 
takers, or any of them, would give the deceased a 
more decent burial than the assignee of the policy, 
or that the employment of said assignee would 
result in any inconvenience to the family. For 
this reason this statute cannot be sustained as an 
exercise of the police power. The statute is sought 
to be supported on a false basis. Ex parte Drexel, 
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147 Cal, 763; State v. Ramseyer, 73 N. H., 31; 
Palmer v. Tingle, 55 Ohio St., 423; In re Preston, 
63 Ohio St., 428; State v. Robins, 71 Ohio St., 
273; Miller v. Crawford, 70 Ohio St., 207; Niagara 
Fire Ins. Co. v. Cornell, 110 Fe'd. Rep., 816. 

The assignment of the policy by the insured, or 
beneficiary, even if consented to by the insurance 
company, does not constitute a promise by the 
company to pay, or a contract to pay, the assignee. 

Nor is a payment by the insurance company 
under an assignment, such a payment as contra- 
venes said Section 269, as amended. Bispham's 
Equity, Sec. 165; 2 Am. & Eng. Encv. Law (2 
ed.), 1095, 1098; Sullivan v. Visconti, 68 N. J. L., 
543; Parkhurst v. Dickerson, 21 Pick., 307; Du- 
bois V. Doubleday, 9 Wend., 318; Jessel v. Insur- 
ance Co., 3 Hill, 88; McKinney v. Alvis, 14 III, 33. 

What insurable interest must Robbins- have to 
warrant an assignment to him, outside of Sec- 
tion 289? 

So far as the facts disclose, we submit that 
Robbins may take this assignment without having 
any insurable interest whatever, and cite Eckel v. 
Renner, 41 Ohio St., 232; Ryan v. Rothweiler, 50 
Ohio St., 595; Clark, Admr., v. Allen, 11 R. I., 439. 

But the contract between Hennessey and Rob- 
bins in relation to furnishing funeral and supplies 
and outfit, for Mrs. Hennessey, created an insur- 
able interest in Robbins, as between him and 
Hennessey. Coshocton Glass Co, v. N. W. Mutl. 
Life Ins. Co,, 13 C. C, N. S., 240. 

A life policy, valid in its inception, may be 
assigned to one having no insurable interest in the 
life insured, if the assignment is bona fide, and 
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not a mere device to evade the law, or cover a 
gambling transaction. 

Mutuality of obligation is undoubtedly necessary 
to every contract where the promises are executory 
on both sides ; but to show mutuality the obligation 
may be implied as well as express. Although on 
its face and by its express terms the contract is 
obligatory on one party only, yet if the intention 
of the parties, and the consideration on which the 
obligation is assumed, is that there shall be a 
correlative obligation on the other side, the law 
will imply it. 9 Cyc, 333; Lewis v. Atlas Mut. 
Ins. Co., 61 Mo., 534; Minneapolis Mill Co, v. 
Goodnow, 40 Minn., 497; Bangor Furnace Co. v. 
Magill 108 III, 656; Black v. Woodrow, 39 Md., 
194; Railroad Co. v. Brown, 26 Ohio St., 223; 
Canton Co. v. Railroad Co., 79 Md., 424; Spear v. 
Orendorf, 26 Md., 37. 

Mr. A. B. Campbell; Mr. Edward J. Dempsey; 
Mr. T. H. Hennessey; Messrs. Southard & South- 
ard; Mr. Wm. C. Rowe and Mr. Charles J. Pretz- 
man, for defendants in error. 

As we view this case there are two other ques- 
tions involved. The first is: Can a person, who 
is not related to the insured, have a policy issued 
in his favor, or can he have an assignment of the 
policy from the beneficiary, when he is not related? 
And second : Is there any consideration passing in 
the assignment of this policy? 

As to the first proposition, it is not contended, 
and it is not a fact that E. S. Robbins was related 
to the insured. He, therefore, could not have a 
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policy issued directly in his favor, under the laws 
of Ohio. Evans v. Moore, 7 C. C, N. S., 123; 
Russell V. Grigshy, 168 Fed. Rep., 577; Warnock 
V. Davis, 104 U. S., 775; Ryan v. Rothweiler, 50 
Ohio St., 601; Newmore v. Western & So. Life 
Ins. Co., 8 C C, N. S., 308. 

It is unlawful for The Ohio Burial Insurance 
Co. to agree to pay or to pay this insurance to 
E. S. Robbins. State, ex rel, v. Ackerman et al, 
51 Ohio St., 163; John Hancock Life Ins. Co. v. 
Warren, 59 Ohio St, 53; 22 Cyc, 1387. 

The cross-petitioner sues for the total proceeds 
of the policy when he is not entitled to anything 
except damages even if the undertaker's contract 
of March 9, 1909, were not contrary to law. Doo- 
little & Chamberlain v. McCullough, 12 Ohio St., 
360; Wellston Coal Co. v. The Franklin Paper Co., 
57 Ohio St., 182. 

E. S. Robbins had no insurable interest in the 
life of Mary Hennessey, and the contract between 
him and William Hennessey is a wager contract 
and illegal and void. State v. Willett, 171 Ind., 
296, 23 L. R. A., N. S., 197 \ Insurance Co. y.Schott 
& Sons Co., 11 C. C, N. S., 401, 83 Ohio St., 507. 

Donahue, J. It is difficult for this court to 
determine just what importance should be attached 
to the averments of the cross-petition that William 
Hennessey was a member of The Miami County 
Benefit Association, a corporation of Miami 
county, and that at and about the time he under- 
took to assign this policy issued by The Ohio 
Burial Insurance Company to E. S. Robbins he 
was about to withdraw from this benefit associa- 
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tion, and that the contract of assignment provided 
that Robbins should furnish the benefits specified 
in Policy No. 4251 issued by The Miami County 
Benefit Association. 

Counsel inform us in their briefs that prior to 
April 9, 1908, there was in this state a form of 
mutual benefit corporation known as burial asso- 
ciations. The purpose of these associations was 
to provide at their death a funeral and proper 
burial for the members, and these associations 
were organized on the mutual benefit plan, the 
members contributing a stipulated sum weekly, in 
consideration of which the association contracted 
to give on a particular member's death a proper 
funeral with certain stipulated funeral furnishings 
and outfit, which were to be furnished by and 
through a designated undertaker known as the 
association undertaker or official undertaker, and 
we take it that Policy No. 4251, issued by The 
Miami County Benefit Association, and referred to 
in the contract of assignment of the policy herein 
sued upon, was in the nature of these contracts. 
On April 9, 1908, the legislature of this state 
passed an act entitled: "An act to amend Section 
289 of the Revised Statutes of Ohio, making it 
unlawful to engage in the insurance business in 
Ohio unless the same is expressly authorized by 
the laws of this state." This act reads as follows : 

"Sec. 289. The provisions of this chapter shall 
apply to individuals and parties, and to all com- 
panies and associations, whether incorporated or 
not, now or hereafter engaged in the business of 
insurance; and it is unlawful for any company, 
corporation or association, whether organized in 
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this State or elsewhere, either directly or indirectly, 
to engage in the business of insurance, or to enter 
into any contracts substantially amounting to in- 
surance, or in any manner to aid therein, in this 
state, or to engage in the business of guaranteeing 
against liability, loss or damage, or for any com- 
pany, corporation or association, engaged in the 
business of providing for the payment of the 
funeral, burial or other expenses of deceased mem- 
bers or certificate holders therein, or engaged in 
the business of providing any other kind of insur- 
ance, to contract to pay or to pay the same, or its 
benefits or any part of either, to any official under- 
taker, or to any designated undertaker or under- 
taking concern, or to any particular tradesman or 
business man, so as to deprive the representative 
or family of the deceased from, or in any way to 
control them, in procuring and purchasing said 
supplies and services in the open market with the 
advantage of competition, unless the same is ex- 
pressly authorized by the statutes of this state, and 
such statutes and all laws regulating the same and 
applicable thereto have been complied with, pro- 
vided that nothing in this chapter nor in any other 
statute of the state of Ohio, pertaining to insurance 
shall so operate or be construed as to apply to the 
establishment and maintenance by individuals, as- 
sociations or corporations, of sanitoriums or hos- 
pitals for the reception and care of patients for 
the medical, surgical or hygienic treatment of any 
and all diseases, or for the instruction of nurses 
in the care and treatment of diseases - and in 
hygiene, or for any and all said purposes, nor to 
the furnishing of any and all of said services, care 
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or instruction in or in connection with any such 
institution under or by virtue of any contract made 
for such purposes^ with residents of the county in 
which such sanitorium or hospital is located/* 

Whatever may have been the abuses against 
which the provisions of this act were directed, it 
clearly appears from the act itself that the general 
assembly of Ohio considered these contracts to be 
in restraint of trade, and therefore against public 
policy, and sought to prevent the making of all 
such contracts, except as they might be expressly 
authorized by statute. 

It is averred in this cross-petition that at the 
time the policy in suit was issued to William Hen- 
nessey that "Hennessey was a member of The 
Miami County Benefit Association, a corporation 
of Miami county, and was entitled to receive from 
said asisociation in case of the death of Mary 
Hennessey certain funeral and funeral outfit and 
furnishings for the use and benefit of Mary Hen- 
nessey." There is no averment as to the time 
that William Hennessey became a member of The 
Miami County Benefit Association. The averment 
is that he was, at the time this policy in suit was 
issued to him, to- wit, March 9, 1909, a member, 
and that he was then and there entitled as such 
member to certain funeral and funeral outfit and 
furnishings for the use and benefit of Mary Hen- 
nessey. E. S. Robbins did not agree to furnish 
to William Hennessey anything of value in addi- 
tion to what he was then entitled to receive imder 
Policy No. 4251, issued by The Miami County 
Benefit Associationi From the averments of this 
cross-petition it is difficult to get a correct 
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notion of the real relation of the parties to each 
other, or the motives that induced William Hen- 
nessey to assign to E. S. Robbins a policy of 
insurance for a sum certain on the life of his wife, 
Mary Hennessey, for no other or further consid- 
eration except that which he was then entitled to 
receive from an entirely different and distinct 
corporation, to-wit, The Miami County Benefit 
Association. So far as the averments of this cross- 
petition are concerned this contract of assignment 
of this policy is without any consideration what- 
ever moving to William Hennessey, nor does it 
disclose a loss on the part of the promisee. Sec- 
tion 289, Revised Statutes, as amended April 9, 
1908, absolutely prohibited this association from 
designating in its contract, or policy, E. S. Rob- 
bins, or any one else to perform for it, and on 
its part, the covenants and agreements by it to be 
performed. If it could not do this directly, it 
follows that it could not evade the terms of the 
statute by any subterfuge so as to accomplish 
indirectly the very thing that the statute was 
designed to prevent. This court cannot travel 
outside the pleadings or speculate upon what may 
or may not have been the purpose of this arrange- 
ment. As the pleading stands, William Hennessey 
was entitled to receive from The Miami County 
Benefit Association all these things that Robbins 
undertook to furnish, and it is not important 
whether The Miami County Benefit Association 
undertook to pay Robbins directly therefor, or for 
the purpose of evading^ the statute called to its 
aid this defendant company to reimburse or com- 
pensate Robbins for the performance of its part 
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of its contract with William Hennessey, In either 
event the cross-petitioner must fail. 

If this defendant company sustained any rela- 
tion whatever to The Miami County Benefit Asso- 
ciation, by which it undertook to do for this 
association that which it could not do for itself, 
then it is a clear attempt to evade the statute, and 
comes within the meaning and intention of the 
prohibition thereof. 

If, on the other hand, it be conceded that not- 
withstanding the averments of this cross-petition 
that The Miami County Benefit Association has 
nothing to do with this case, that all that part of 
the cross-petition in reference to that association 
and the rights and benefits accruing to William 
Hennessey by reason of his certificate of member- 
ship therein is mere surplusage, and that this cause 
must be determined the same as if there had been 
no such organization as The Miami County Benefit 
Association, or William Hennessey was never a 
member thereof, the result must necessarily be 
the same. While Section 289, as amended, was 
undoubtedly intended to correct abuses that had 
flourished under existing burial associations that 
designated directly in their contracts the under- 
taker or undertaking concern that should furnish 
the funeral and funeral outfit for the insured, yet 
in doing this the legislature sought to make certain 
that the objects of the statute should not be 
defeated by any subterfuge or evasion. The 
statute provides not only that companies and 
corporations or associations engaged in the busi- 
ness of providing for the payment of funeral, 
burial or other expenses of deceased members, or 
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certificate holders therein, should not contract to 
pay, but also that they should not pay the same 
to any official undertaker, or to any designated 
undertaker or undertaking concern, or to any 
particular tradesman or business man. It is 
further provided that the same restrictions and 
limitations of contract should apply to all insur- 
ance companies writing any other kind of insur- 
ance. If this provision of the statute is to obtain, 
then The Ohio Burial Insurance Company comes 
as fully within the purview of this section as The 
Miami Cotmty Benefit Association, notwithstand- 
ing that the policy issued by the former company 
provides for the payment of a sum certain upon 
the death of the insured. This statute prohibits 
not only a contract on the part of an insurance 
company to pay, but it also provides that such 
company "shall not pay the same or its benefits 
or any part of either to any official imdertaker, 
or to any designated undertaker or undertaking 
concern." Any attempted assignment of this 
policy to any person or company included in the 
prohibited classes is in direct violation, not only 
of the letter, but the spirit of the law, and such 
attempted assignment cannot confer a legal right 
upon an assignee coming within either of the pro- 
hibited classes, to compel payment, nor can such 
assignment relieve the insurance company from the 
positive terms of the statute and authorize it to 
pay the benefits secured by the policy to any one 
to whom such payment would be otherwise unlaw- 
ful. In other words, the law is supreme, and no 
contract between individuals can make it lawful 
to do that which the statute positively commands 



Digitized by VnOOQ IC 



860.S.] ROBBINS v. HENNESSEY. 195 

Opinion of the G>urt 

shall not be done. This attempted assignment is 
in direct violation of the terms of the statute, and 
purports to authorize the insurance company to 
pay the benefits of this policy to a designated 
undertaker, the very thing that the statute says 
shall not be done. So that if this statute is con- 
stitutional it is the end of the case. 

It is not contended that the statute is unconsti- 
tutional in so far as it relates to the insurance 
company. It seems to be conceded, and certainly 
it is the law, that the insurance company having 
been granted the right and the franchise of writing 
contracts of insurance in this state, is subject to 
the control of the state, not only as to the nature 
of the business it may do, but also as to the form 
of contract it may make. In other words, it cannot 
avail itself of the benefits of this legislation and 
challenge the constitutionality of the statute as to 
its burdens. The real contention on the part of 
the plaintiff in error is, that this statute, if it does 
prevent the assignment of this policy of insurance 
after the same has been issued, to anyone to whom 
the insured or the beneficiary desires to assign the 
same, that in that respect it is an unreasonable 
interference with the right of private contract, and, 
therefore, unconstitutional. It would be sufficient 
perhaps to say in answer to this contention that 
if the statute is constitutional in so far as it seeks 
to control and regulate insurance companies, that 
it is also a constitutional enactment with reference 
to those who deal with the company with knowl- 
edge of the law, and thereafter seek by private 
contract to defeat the provisions of the law. When 
William Hennessey secured this contract of in- 
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surance from the defendant company he knew the 
limitations and the rights and powers of that 
company, the character of the contract it could 
write and the persons to whom it could make pay- 
ment of the benefits, and he took under this policy 
just such rights and benefits as the insurance 
company could grant to him and no more. It was 
his privilege to accept or reject that contract. He 
voluntarily accepted it and his pa3niients of pre- 
mium were made with the knowledge of the limi- 
tations of his rights thereunder. If such rights 
and benefits were limited, it is proper to presume 
that the premium was fixed with reference to such 
limitations. After securing the contract he sought 
to enlarge his rights under the same by assigning 
it to an individual of a prohibited class. The 
individual accepting the assignment knew that he 
was prohibited by the statute from receiving pay- 
ment of the benefits of that policy. Now, seem- 
ingly forgetful of the fact that when William 
Hennessey received the policy of insurance it had 
impressed upon its terms by the force and effect 
of the language of this statute these limitations 
as to who might rightfully claim payment there- 
under, it is insisted that this policy holder and 
this assignee have such natural right of private 
contract that by such contract they can enlarge the 
operation of the policy of insurance, and thereby 
set at naught the prohibitions of the statute under 
which the contract of insurance was issued and 
accepted. This statute was a part of the contract 
just as much as if it had been written into the 
same, and by accepting it William Hennessey be- 
came bound by the terms of the statute equally 
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With the insurance company. It follows, therefore, 
that the statute does not interfere with the right 
of private contract, but leaves to William Hen- 
nessey every right, privilege and authority to deal 
with this policy of insurance according to the terms 
and conditions of the policy itself, just as it was 
when it was handed to him by the insurance com- 
pany. If there is any limitation on his right to 
assign the same, that limitation is in the original 
contract of insurance read in the light of the 
statute authorizing its issue, and having accepted 
it subject to such limitations, there is no theory 
upon which he can now claim further right or 
privilege than such contract purported to grant 
him under the terms and provisions of the law 
controlling the other contracting party. The right 
of the state to control the insurance business is 
so well settled that citations of authority are un- 
necessary. Insurance has grown to be an im- 
I)ortant factor in our business life, and of such 
vast proportion that it affects all classes of people 
and property, and, therefore, it can no longer be 
doubted but that it is the duty as well as the right 
of the state to protect not only the private citizen 
dealing in insurance, but also the companies, cor- 
I)orations or individuals engaged in the business 
of insurance along legitimate lines, otherwise in 
the very nature of things such abuses would arise 
as would destroy the benefits of the business to 
insurer and insured. Nor is it now important how 
the law originally regarded these contracts. The 
statutes of the state now require compliance with 
certain conditions designed for the security and 
protection of the public, and, therefore, the right 
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to transact this business is no longer a private 
right, but a franchise. This question was so fully 
considered in the case of State, ex rei, v. Acker- 
man, 51 Ohio St., 163, that it would be a waste of 
time and space to review the subject further. In 
that case this court held that the right to carry 
on the business of insurance was a privilege or 
franchise and no longer a matter of natural right. 
The state is authorized to grant or withhold a 
franchise, and where it grants the same it has the 
right to impose terms and conditions that shall 
control in the exercise of the right so granted. 
The business transacted in the exercise of such 
franchise is subject to all the limitations, terms 
ani conditions imposed by the state, whether such 
provisions are written into the contract or not, 
and every individual purchasing insurance is as 
fully bound by these limitations, terms and condi- 
tions as the company issuing the policy. In other 
words, he can receive no further rights, no further 
privileges, no further immunities, no further ben- 
efits than the insurance company in the exercise of 
its franchise is authorized to errant. 

The provisions and prohibitions of Section 289, 
Revised Statutes, as amended April 9, 1908, are 
constitutional and binding alike on insurer and 
insured. It is, therefore, unnecessary to consider 
any of the further questions raised in the briefs 
of defendants in error. 

The judgment of the circuit court is affirmed. 

Judgment affirmed, 

Davis, C. J., Shauck, Johnson and O'Hara, 
JJ., concur. 
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The Gem City Acetylene Generator Company 
v. coblentz et al. 

Proceeding brought under Sections 6343 and 6344, Revised Statutes^ 
To set aside fraudulent transfer of real estate— Must conform 
to Section 301^, Revised Statutes — Action must be in county 
where realty situated. 

1. A proceeding brought under Sections 6343 and 6344, Revised 

Statutes, to set aside a transfer of real estate as in fraud of 
creditors and to obtain the relief provided therein, is for the 
recovery of real property or of an estate or interest therein 
within the meaning of Section 5019, Revised Statutes. 

2. When the entire property described in the petition and sought 

to be recovered in such proceeding is real estate, all of which 
is situated in one county, the action must be brought in that 
county and summons may be issued to any other county for 
the defendants. 

(No. 12686-Decided June 5, 191Z) 

Error to the Circuit Court of Darke county. 

This was an action brought in the common pleas 
court of Darke county by the plaintiff in error to 
set aside a deed by the defendants, William S. 
Coblentz, and wife, to the defendant, Isaac Miller, 
which conveyed certain real estate situate in Darke 
county. The petition in the case alleged that the 
defendant, William S. Coblentz, was indebted to 
the plaintiff in the sum of $33,720, and that said 
defendant not having sufficient other property to 
pay his debt to plaintiff, and being the owner of 
the real estate described, conveyed it to the de- 
fendant, Miller, with intent to defraud his cred- 
itors; that said conveyance left the defendant, 
Coblentz, bankrupt and unable to pay his debts; 
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that full consideration for the said premises had 
not been paid, and that the conveyance was made 
in contemplation of insolvency, and with a design 
to prefer said Miller as a creditor to the exclusion 
of his other creditors, and that the fact of the 
insolvency of Coblentz was well known to Miller 
at the time, and that said Miller knew that by 
accepting said conveyance he would become a 
preferred creditor to the exclusion of plaintiff and 
other creditors of said Coblentz, and prays that the 
said deed be set aside, and a trustee appointed 
in accordance with the provisions of the statute. 
None of the defendants resided in Darke county, 
and none of them was served with summons in 
that county, but summonses were issued to Frank- 
lin county and Preble county, respectively, and the 
defendants served in that way. Defendants filed 
a motion to quash the service for want of jurisdic- 
tion. This motion was sustained by^ the common 
pleas court, it being stated in the entry that the 
court finds that none of the defendants herein 
resides or has been summoned in Darke county, 
and that this court has no jurisdiction over the 
person of any of the said defendants. On error 
to the circuit court the judgment of dismissal was 
affirmed, and this proceeding is to reverse the judg- 
ments of the courts below. 

Messrs. E. H. & R. A. Kerr, for plaintiff in 
error. 

It will be noticed that the only question to be 
determined in this court is as to whether or not, 
where land is conveyed for the purpose of defraud- 
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ing creditors, an action to set aside such convey- 
ance can be maintained in the county where the 
land lies or whether it must be brought in the 
county where either the grantor or grantee resides 
at the time of the bringing of the action, where 
such residence is different from that of the location 
of the land. We contend that the action is prop- 
erly brought in the county where the land is sit- 
uate; it is the land that we Seek to reach, we are 
seeking no personal claim against any of the 
defendants, and we are only seeking to clear the 
title to the land which, if the sale be fraudulent, 
we had a right to sell, independent of this action. 
Quarl V. Abbett, 102 Ind., 233, 1 N. E. Rep., 476; 
2 Moore on Fraudulent Conveyances, 812, 881; 
Adams v. Cowles, 95 Mo., 501, 6 Am. St., 74; 
Hunt V. Dean, 91 Minn., 96; Moody et al. v. Gay 
et al., 15 Gray, 457; Smith v. Barr, 76 Minn., 513; 
Genin v. Grier, 10 Ohio, 210; 2 Bates' Pleading, 
1682; Leaf v. Marriott, 29 W. L. B., 225; Mellen 
V. Moline Malleable Iron Works, 131 U. S., 352, 
33 L. Ed., 178; Arndt et al. v. Griggs, 134 U. S., 
316, 33 L. Ed., 918; Bates' Fed, Eq. Procedure, 
Sec. 75. 

Mr. Robert R. Nevin and Mr. Allen C. McDon^ 
aid, for defendants in error. 

The plaintiff in error company has no lien by 
virtue of any instrument or by judgment or other- 
wise, or any incumbrance or charge, which, it is 
submitted, would enable it to bring its action in 
Darke county. It is simply a general creditor of 
the defendant in error, Coblentz, and what it seeks 
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to do is, in effect, to set up a creditor's bill. In 
this respect the case of Butler v. Birkey, 13 Ohio 
St., 514, directly applies. Kraner v, Forrester, 1 
Ohio Dec, 619. 

Cases involving creditors' bills and fraudulent 
conveyances are treated upon in 5 Ency. PL & Pr., 
438, where the law is given upon this subject. 
Beach v. Hodgdon, 66 Cal., 187; Coleman & Quil- 
lian V. Franklin, 26 Ga., 368; Lehmberg v. Biber- 
stein, 51 Tex., 457; Vandever v. Freeman, 20 
Tex., 336; Johnson v. Gibson, 116 III, 294; Genin 
V. Grier, 10 Ohio, 210. 

Some further Ohio cases which may be cited in 
opposition to plaintiff's right to institute its action 
in Darke county, are those of Howard v. Levering, 
8 C. C, 614, and Chapman v. Bolton Steel Co., 4 
C. C, 242, which involve real estate, and hold 
in effect that where equitable relief is the basis 
of the action, jurisdiction is personal and not local. 

Johnson, J. The judgments of the courts below 
were based on the view that a proceeding under 
Sections 6343 and 6344, Revised Statutes, to set 
aside a deed for fraud and secure the relief pro- 
vided by those sections, must be brought in the 
county where a defendant resides or may be sum- 
moned, and that such an action is not one of those 
mentioned in Section 5019, Revised Statutes, which 
must be brought in the county in which the subject 
of the action is situated. 

The causes so enumerated in that section are: 

1. For the recovery of real property, or of an 
estate or interest therein. 

2. For the partition of real property. 
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3. For the sale of real property under a mort- 
gage, lien or other inctimbrance or charge. 

After providing in the succeeding sections for 
some exceptions, none of which affect the question 
made here, it is enacted in Section 5028, that every 
other action must be brought in the county in 
which a defendant resides or may be summoned, 
except actions against an executor, etc. 

This cause is not one of those mentioned in 
paragraphs 2 and 3 of Section 5019 for the par- 
tition of real property or for the sale of real prop- 
erty under a mortgage lien or other incumbrance 
or charge. The lien or other incumbrance or 
charge referred to is manifestly one that exists 
before the commencement of the action. 

Therefore, the inquiry is, is it an action for the 
recovery of real property or of an estate or interest 
therein? The proceeding referred to in that clause 
is not merely the law action of ejectment or forcible 
detainer, etc., but any action, legal or equitable, to 
fix an estate or interest in real estate. In Owens 
V. Hall, 13 Ohio St., 571, it was held that an 
action for specific performance of a contract for 
the sale of real estate may be brought either in 
the county where the land lies or in that where 
one of the defendants resides, and this because 
Section 5021, Revised Statutes, provides (as a 
special exception to Section 5019) that such action 
may be brought in the county where the defend- 
ants or any one of them resides. 

Section 6343 provides : "Every sale, conveyance, 
transfer * * * in contemplation of insolvency 
and with a design to prefer one or more creditors 
to the exclusion in whole or in part of others, and 
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every sale, conveyance, transfer * * * with in- 
tent to hinder, delay or defraud creditors, shall be 
declared void as to creditors of such debtor at the 
suit of any creditor, and in any suit brought by 
any creditor or creditors of such debtor for the 
purpose of declaring such sale void, a receiver 
may be appointed who shall take charge," etc., and 
further provides that the receiver shall administer 
the property for the equal benefit of the creditors 
including those whose demands are unmatured. 

The original act from which this Section 6343, 
Revised Statutes, is taken was passed April 6, 
1859, and provided that after such transfer ^ad 
been declared void by a court of competent juris- 
diction the probate court of the proper county 
should, on application of any creditor, appoint an 
assignee who should proceed by due course of law 
to recover possession of all property so conveyed, 
and administer the same as in other cases of 
assignments for the benefit of creditors, and pro- 
vided that the creditor instituting the suit should 
cause notice of the same to be published for four 
weeks, and that all creditors who should come into 
the action and secure a pro rata share of costs and 
expenses should be first entitled with the plaintiflF 
to the benefits of such transfer. From time to 
time in the light of experience and to more effec- 
tively and directly accomplish its object, the legis- 
lature has amended the law. As in existence at 
the time of the beginning of this suit, it provided a 
more direct method of accomplishing its purposes 
than was provided in its earlier form. After the 
action has progressed to the point at which the 
court has declared the transfer to be void as to 
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creditors, the same court then proceeds to appoint 
a receiver to take possession of the property and 
administer it in the manner and for the purposes 
defined: Under the act as it formerly stood, it 
might with some force be claimed that the pro- 
ceeding was preliminary, to the suit which was 
to be brought by the trustee, to be appointed by 
either of the courts in the manners provided, 
although even there the purpose was to secure and 
administer the property for the creditors under 
the law which provided that the fraudulent deed 
inured to the creditors' benefit. But the statute 
as it stood at the beginning of this suit provided 
a method by which the property should be recov- 
ered in the pending case, and it would seem to be 
a proceeding in rem for the recovery of the real 
property for the benefit of the creditors of the 
grantor. The direction of the statute is, that 
the transfer shall be declared to be void. So that 
the title to the real estate is directly, and not 
incidentally involved. The purpose of the plaintiff, 
it is true, is to secure the payment of his debt, but 
the setting aside of the fraudulent conveyance 
and the decree of the court that the conveyance 
is void, is the first and a necessary step. That 
having been accomplished in due process of law, 
the court itself lays hold of the property. In 
Acker et al. v. Leland et al, 96 N. Y., 383, it is 
held that an action brought to set aside an assign- 
ment for the benefit of creditors on the ground 
that it was made to hinder, delay and defraud the 
assignor's creditors, where the assigned property 
consists in part of real estate, situate in the state, 
is a local action, and must be tried in the county 
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where the real estate, or some portion thereof, is 
situated. The section of the New York code which 
applied in that case was similar to Section 5019, 
Revised Statutes of Ohio, and the court held that 
it was a proceeding affecting an estate in real 
property such as was required by that section to 
be brought in the county where the land is situ- 
ated. In Hunt V. Dean, 91 Minn., 96, there was a 
proceeding to set aside certain deeds of real estate 
as a fraud upon creditors. In referring to the 
statute involved in that case, it is said: "By the 
enactment of Section 5183, it is provided that all 
actions for the recovery of real property, or of an 
estate or interest therein, shall be brought and 
tried in the county in which the subject of the 
action, or some part thereof, is situated.*' And 
the court held in the syllabus: "An action to set 
aside certain deeds of real property situated in 
more than one county as a fraud upon creditors 
may be brought in either county under the provi- 
sions of Section 5183." The same propositions are 
laid down in Moore on Fraudulent Conveyances, 
page 881, Vol. 2, and in 20 Cyc, 710. The case 
of Butler et al. v. Birkey et al, 13 Ohio St., 514, 
relied on by the defendant in error, was a creditor's 
bill, filed under Section 458 of the Code, now 
Section 5464, Revised Statutes, by a judgment 
creditor. The suit was brought before the passage 
of the act, April, 1859, which is now Section 
6343. No landed interests were sought to be 
charged in that case, nor was any action of the 
court asked in relation to any interests in lands. 
It was a proceeding in personam to determine 
equities in personal property. The court, in the 
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Opinion, declares that it does not decide the ques- 
tion of venue in a case where landed interests are 
sought to be charged, although the judge writing 
the opinion expressed his own views upon that 
subject as to a creditor's bill under Section 458 
aforesaid. It would seem to be clear that to get 
the full benefit of this statute, which is essentially 
remedial in its character and should be liberally 
construed to accomplish its object, the creditor 
should have the right to bring the suit in the 
county where the land lies. If compelled to go 
to other counties, because the defendants did not 
reside or could not be served in the coimty where 
the land lies, the creditor would not be protected 
against a further conveyance to a bona fide buyer 
for the suit in the other county would not be notice. 
Rules concerning constructive notice by lis pendens 
have always been regarded by the courts as hard- 
ships in their application to bona fide purchasers 
for value. Section 5052, Revised Statutes, pro- 
vides when summons has been served, or publica- 
tion made, the action is pending so as to charge 
third persons with notice of its pendency, and 
while pending no interest can be charged by third 
persons in the subject-matter as against the plain- 
tiff's title, but that section relates only to the 
subject-matter which is within the jurisdiction of 
the court, and it was held in Benton et al v. 
Shafer, A7 Ohio St., 127, that a mortgfagee of real 
property, not part of an entire tract, situate in more 
than one county will not be charged with con- 
structive notice of an action for the recovery of 
such property pending in a county other than that 
in which the property is situated. The object of 
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the legislature in the passage of the original act 
in 1859 (and of the amendments which have since 
been passed), was to assist creditors to defeat the 
fraudulent schemes and devices of dishonest debt- 
ors, and to furnish a speedy and effective mode 
of accomplishing this end. It is not necessary 
that the creditor should first reduce his claim to 
judgment which was necessary before the act was 
passed. It is not necessary even that his claim 
should be a matured claim. The ends of justice 
require that the court should not put such a narrow 
construction on the legislation touching this sub- 
ject, as will tend to defeat the object sought to be 
accomplished. The proceeding is a statutory one. 
It is not equitable to force the defendant to do some 
particular act enjoined upon him by a court of 
equity, but it immediately affects the property itself. 
We think that the proceeding authorized by Sec- 
tions 6343 and 6344 is one for the recovery of real 
property, or of an estate or interest therein, and 
when the petition describes real estate situated 
entirely in one county and no other property is 
described in the petition as having been fraudulently 
conveyed, the action should be brought in the county 
w^here the land is situated. 

For these reasons we think the motion to quash 
should have been overruled, and the judgments 
below will be reversed and the cause remanded 
for further proceedings according to law. 

Judgments reversed. 

Shauck, Donahue and O'Hara, JJ., concur. 
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Behm V. The Cincinnati, Dayton & Toledo 
Traction Company. 

Suit to recover for personal injury — Plaintiff charges negligence of 
defendant— Defendant alleges negligence of plaintiff — Court's 
charge to jury — Latter may consider both allegations of negli^ 
gence — Law of pleadings, 

1. Where, in a suit to Tecover for personal injury, negligence of 
the defendant is charged in the petition which is denied by the 
answer, and it is in that pleading averred that whatever injuries 
plaintiff received were caused by his own negligence, which 
allegation is denied by the reply, and evidence is given at the 
trial tending to support the claim of each party, it is not error 
for the court, after stating to the jury the issues definitely 
made by the pleadings, and as part of the charge wherein the 
law generally applicable is accurately stated, to charge that: 
"The other issue of fact for you to determine is as to whether 
or not plaintiff himself by his own acts (the alleged negligence 
which the defendant sets up) contributed to the injury he 
received." 

2L Nor is it error for the court, further charging the jury, to say: 
"And if you find both that the Company was negligent, that the 
negligence was the proximate cause, but if you Rnd also that 
the plaintiff by his own negligence contributed to the injuries 
he received, then, too, you should find in favor of this defendant 
Company." 

3. Nor is such charge, as a whole, calculated to mislead the jury, 
or in any way work prejudice to the defendant 

(No. 132SS-Decided June 5, 1912.) 

Error to the Circuit Court of Butler county. 

The action in the common pleas of Butler was 
by Behm, plaintiff in error, against the Traction 
Company to recover for injuries alleged to have 
been caused by the negligent starting of a car 
from which plaintiff as a passenger was attempting 
to alight, by which he was thrown to the ground 



Digitized by VnOOQ IC 



210 JANUARY TERM, 1912. [860.S. 

Statement of the Case. 

and seriously injured. The answer, after ad- 
mitting defendant's corporate capacity, denied 
generally and specifically each and every other al- 
legation of the petition. It further averred that if 
plaintiff was a passenger and was injured as the 
petition alleged, the same was caused by the negli- 
gence of the plaintiff; that the plaintiff alighted 
from the car while the same was in motion and 
running at a high rate of speed, and without wait- 
ing for the same to come to a stop, and whatever 
injury plaintiff received was caused by his own 
act in leaving the car while the same was in mo- 
tion. The reply denied that plaintiff was guilty 
of any negligence or contributory negligence in 
the premises, and specifically denied all other new 
matter in the answer. 

At the trial evidence was given by the plaintiff 
tending to support his claim of negligence of de- 
fendant's agents in charge of the car, and that 
his injuries were caused by such negligence. Evi- 
dence was given by the defendant tending to sup- 
port the charge of negligence on the part of the 
plaintiff as alleged, and finally by the plaintiff 
tending to rebut the allegations of negligence 
charged against him as set up in the answer. The 
jury returned a verdict for the plaintiff, and judg- 
ment was entered thereon by the trial court. .This 
judgment was reversed by the circuit court, and 
the plaintiff below now seeks a reversal of the 
circuit court judgment and an affirmance of that 
of the common pleas. 

Mr. C. C. Donley and Messrs. Andrews, Har- 
lan & Andrews, for plaintiff in error. 
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Mr. W. C. Shepherd, for defendant in error. 

Spear, J. The error found by the circuit court 
in the charge and for which the judgment was 
reversed was that the trial court erred in charging 
the doctrine of contributory negligence. We are 
of opinion that there is no error in the charge in 
this respect. The initial proposition in the charge 
as to plaintiff's negligence complained of is this: 
"The other issue of fact for your determination 
is as to whether or not he himself, by his own 
acts (the alleged ne^fligence which the defendant 
sets up), contributed to the injury he received." 
The issue as to negligence, or lack of it on the 
part of plaintiff, was squarely in the case by the 
pleadings. The defendant alleged it; the plaintiff 
denied it. Evidence was given by each party 
bearing upon it. It therefore became the duty of 
the court to instruct upon that aspect of the case. 
The testimony as to the incident showed that it 
was possible that each party was negligent in 
respect to bringing about the accident, and if 
the jury should find that to be the fact, plaintiff 
was not entitled to a verdict. That point was 
covered in the charge adequately, and left no op- 
portunity for misapprehension on the part of the 
jury. If the plaintiff was negligent and that neg- 
ligence, joined with that of the Company, caused 
the accident, it was quite immaterial what term 
the learned trial judge applied to it. The sub- 
stance being properly charged the mere form is 
immaterial. Covering the precise point the judge 
said to the jury: "And if you find both that the 
Company was negligent, that the negligence was 
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the proximate cause, but if you find also that the 
plaintiff by his own negligence contributed to the 
injuries he received, then, too, you should find in 
favor of this defendant Company; or if you find 
that it was an accident in the purest sense of the 
word, and nobody was to blame for the injuries 
which this man received, then you should find in 
favor of the defendant/' This, in very brief form, 
covered all phases of the situation as shown by 
the evidence, and we think is not open to exception. 
It follows that the judgment of the circuit court 
will be reversed and that of the court of common 
pleas affirmed. 

This conclusion is not inconsistent with the 
holding of the court in either Cincinnati Traction 
Co. V. Forrest, 73 Ohio St., 1, or Cincinnati Trac- 
tion Co. V. Stephens, 75 Ohio St., 171, as in each 
of those cases there was neither allegation charg- 
ing negligence against the plaintiff nor evidence 
tending to prove such negligence. The conclu- 
sion is also directly supported by the late case of 
Glass V. The Wm. Heffron Co., ante, 70. 

Reversed. 

Davis, C. J., Shauck, Johnson, Donahue and 
O'Hara, JJ., concur. 
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Keckley et al., Executors, v. The Coshocton 
Glass Company. 

Gainor v. The Coshocton Glass Company. 

Life insurance policy — Not merely a contract of indemnity — Stocks 
holder insured for benefit of corporation — Corporation has an 
insurable interest, when — Legal representatives of insured 
estopped from denying insurable interest, when — Insurer pays 
money into court — Claimants cannot deny insurable interest — 
Insured may assign insurance — Sections 9393-9296, General 
Code, 

1. A life insurance policy is not merely a contract of indemnity. 
It is a contract to pay to the beneficiary a sum certain in the 
event of death; and if the contract was valid in its inception 
and so continues until its maturity, the beneficiary is entitled to 
the whole of the stipulated sum. 

2L Where a person is the owner of a large portion of the stock of a 
corporation, and by . reason of his skill and experience he is 
largely relied upon to make the business of the corporation a 
success, and when, in borrowing money of banks and in dealing 
with creditors, and in inducing other persons to buy stock in 
such corporation, he represents that he has insured his life for 
the benefit of the corporation and that the policies therefor are 
assets of the corporation, such facts disclose an insurable 
interest in the corporation; and such insured person and his 
legal representatives are estopped from claiming that such 
policies are not based upon an insurable interest, or that the 
amounts due thereon do not belong to the corporation. 

3. Where a life insurance company makes no defense and pays the 

amount of its policy into court to abide the judgment of the 
court as between conflicting claimants, parties claiming an 
interest in the fund will not be allowed to object that the 
beneficiary named in the policy had no insurable interest 

4. One • who has obtained a valid insurance upon his life, may 

dispose of it as he sees fit, in the absence of prohibitory legisla- 
tion or contract stipulations. It is immaterial, in such case^ 
that the assignee has no insurable interest Eckel v. Rennet, 
41 Ohio St., 232, approved and folk>wed. 
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S. Revised Statutes, Section 3628 (General Code, Sections 9393, 9394, 
9395 and 9396) does not prohibit a person from insuring his 
own life for the benefit of persons other than his wife and 
children. 

(Nos. 12729 and 12730-Decided June S, 1912.) 

Error to Circuit Court of Coshocton county. 

The defendant in error, The Coshocton Glass 
Company, is a corporation, and at the time of the 
issuance of the life insurance policies which are the 
subject of these actions, Thomas J. Gainor and 
two others owned the controlling interest in the 
corporation. Gainor was a man of extensive 
experience and skill in the glass manufacturing 
and bottle blowing business; and to him especially 
all others interested in the company looked for 
its success. In getting the company established in 
business it was a large borrower of money and it 
also sold preferred stock to raise working capital. 
In order to secure against loss or failure of the 
enterprise and to maintain the credit of the com- 
pany, Gainor and his two associates, holding the 
common stock and the control of the corporation, 
each agreed to take out insurance on his own life 
in the sum of $10,000 for the benefit of The 
Coshocton Glass Company. 

On or about August 26, 1904, Gainor applied 
for insurance in the amount of $5,000 for the 
benefit of his wife, Mary M. Gainor. On that 
application the insurance company issued two pol- 
icies of $5,000 each on the life of Gainor, naming 
his wife, Mary M. Gainor, as the beneficiary. 
When the agent of the insurance company came 
to deliver these policies Gainor refused to accept 
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one of them, which is the policy involved in the 
case No. 12730 above named, and the agent took 
the policy back to his office and retained it imtil a 
later date as stated hereinafter. 

On September 13, 1904, the three men, Gainor 
and his associates as before stated, took out pol- 
icies each on his own life in the sum of $10,000, 
for the benefit of The Coshocton Glass Company. 
Gainor inquired of the agent of the insurance 
company whether the $5,000 policy naming Mary 
M. Gainor as beneficiary and which had been re- 
fused, could not be assigned to The Coshocton 
Glass Company; and being informed that it could 
be so assigned, he thereupon made application for 
a policy for $5,000, naming The Coshocton Glass 
Company as beneficiary. Upon that application 
the policy involved in case No. 12729 and the one 
involved in case No. 12730 were both delivered 
to the glass company, with the agreement that 
the latter policy would, be assigned to the glass 
company and that the company should be the 
beneficiary therein. The written assignment of 
the last mentioned policy was not made until No- 
vember 16, 1906. 

The Coshocton Glass Company paid the first 
premium on each of said policies and also all 
subsequent premiums; and Gainor represented to 
creditors of the glass company and to banks from 
which he was seeking to and did procure loans for 
said company, and to persons whom he sought to 
induce and did induce to become purchasers of 
stock in said company, that both of said policies 
of Insurance on his life belonged to and were 
assets of said glass company. 



Digitized by 



Google 



216 JANUARY TERM, 1912. [860.S- 

Statement of the Case. 

In January, 1906, Gainor sold all of his stock 
and interest in The Coshocton Glass Company, but 
continued in its employ until September 1, 1906, 
when he resigned, and from that time he had no 
connection whatever with the company. Gainor 
died testate on April 11, 1908. The insurance 
company refused payment on account of conflict- 
ing claimants ; and The Coshocton Glass Company 
having brought suits to enforce payment of the 
policies to it, the insurance company was permitted 
to pay the full amount of each policy into court 
and be discharged. These suits, therefore, re- 
mained as between The Coshocton Glass Company 
and the other defendants, to determine the respec- 
tive rights of the glass company and the executors 
of Thomas J. Gainor to the $5,000 paid into court 
on the one policy, and the respective rights of the 
glass company and Mary M. Gainor to the $5,000 
paid into court on the other policy. In case No. 
12730, the circuit court, in its findings of fact, 
also found: "That at the time said Mary M. 
Gainor executed the assignment of November 16, 
1906, there were no false or fraudulent representa- 
tions made to said defendant, Mary M. Gainor, by 
either Hippolyt Liewer, Charles A. Liewer or the 
plaintiff, or by anyone representing them or either 
of them, and that in executing said assignment, 
said defendant, Mary M. Gainor, did not rely 
upon false or fraudulent representations made 
either by said Liewers or said plaintiff, or anyone 
representing them, or either of them," 

The facts above stated were found by the court 
of common pleas in case No. 12729, and by the 
circuit court in case No. 12730; and judgment was 
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rendered against the executors of Thomas J. 
Gainor and Mary M. Gainor in both the court of 
common pleas and the circuit court. These pro- 
ceedings are to reverse the judgments below. 

Messrs. Flory & Flory, for plaintiffs in error. 

Passing, as immaterial in the present inquiry, 
the question of the validity of a poHcy taken out 
by a corporation on the life of one of its servants 
while in its employ, we insist that if the finding 
of the court is correct — ^that these policies were to 
secure the company against any loss that might 
result to it by reason of the loss of services of 
Gainor by his death, that this fact, as with a policy 
taken out or assigned for the benefit of a creditor, 
gave the glass company only such interest in the 
policies as would indemnify it against any loss it 
might sustain by reason of the death of Gainor 
while in its employ, and that as soon as he ceased 
to be in its employ, its interest in the policies ceased 
to exist, except as to the amount necessary to 
repay said company for any premiums it may have 
paid on said policies — the balance to go to Mrs. 
Gainor as the beneficiary named in one policy and 
to Gainor's estate under the other policy. Ryan v. 
Rothweiler, SO Ohio St., 595 ; Manhattan Life Ins. 
Co. V. Smith, 44 Ohio St., 157; Fraternal Mut. 
Ins. Co. v.Applegate, 7 Ohio St., 292. 

The whole subject of insurance, embracing the 
organization and powers of insurance companies 
and rijsrht of contract concerning insurance and for 
whose benefit insurance may be taken out, is pre- 
scribed and regulated by statute in Ohio, and this 
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section of the statute was enacted to give the power 
therein prescribed and no greater. The limitation 
in Section 3628 as to whose benefit insurance may 
be effected is no broader than the limitation con- 
tained in Section 3630, and under this latter section 
it has been repeatedly held that insurance cannot 
be taken out or assigned to persons other than 
members of the insured's family. National MuL 
Aid Assn. v. Gonser, 43 Ohio St., 1 ; State, ex rel., 
V. Peoples', etc., Assn., 42 Ohio St., 579. 

As Gainor had severed all connection with the 
glass company long before his death, the only in- 
terest it had in the policies was to receive out of 
the money the amounts it paid for premiums, and 
interest thereon. This makes the company whole 
and free from loss and gives to Gainor's wife and 
estate what belongs to them as their loss and 
which they are entitled to under the statute allow- 
ing the taking out of insurance in their favor. In 
the meantime — while the insurable interest ex- 
isted, and while the company could have lost by 
Gainor's death — it had full protection. 

This is the rule laid down in cases cited in this 
brief. It is just, and avoids what would amount 
to a gambling speculation on Gainor's life. The 
law on these points is definitely settled. Evans v. 
Moore, 28 C C, 1 ; Schott & Sons Co. v. Insurance 
Co., 7 N. P., N. S., 548; Security Mut. Life Ins. 
Co. V. Schott, 11 C. C, N. S., 401, 30 C C, 656; 
Warnock v. Davis, 104 U. S., 775; Crotty y. In- 
surance Co., 144 U. S., 621 ; Mut. Life Ins. Co. v. 
Lane, 151 Fed. Rep., 276; Mut. Life Ins. Co. v. 
Richards, 99 Mo. App., 88, 72 S. W. Rep., 487; 
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Strode v. Meyers Bros. Drug Co., 101 Mo. App., 
627, 74 S. W. Rep., 379; Quinn v. Catholic 
Knights, 99 Tenn., 80, 41 S. W. Rep., 343; Norris 
V. Georgia Loan Co., 109 Ga., 12, 34 S. E. Rep., 
378; Roller v. Moore, 86 Va., 512; Tate v. Build- 
ing Assn., 97 Va., 74, 33 S. E. Rep., 382; Trinity 
College V. Insurance Co., 113 N. Car., 244, 18 
S. E. Rep., 175; Widaman v. Hubbard, 88 Fed. 
Rep., 806; Cammack v. Lewis, 15 Wall., 643; 
Cheeves v. Anders, 87 Tex., 287, 28 S. W. Rep., 
274; Mayher v. Manhattan Life Ins. Co., 87 Tex., 
169, 27 S. W. Rep., 124; Mut. Life Ins. Co. v. 
Blodgett, 8 Tex. Civ. App., 45, 27 S. W. Rep., 286; 
Weigelman v. Bronger, 96 Ky., 132, 28 S. W. 
Rep., 334; Beard v. Sharp, 100 Ky., 606, 38 S. W. 
Rep., 1057; Riner v. Riner, 166 Pa. St., 617, 31 
Atl. Rep., 347; Exchange Bank v. Loh, 104 Ga., 
446, 31 S. E. Rep., 459; Irons v. U. S. Life Ins. 
Co., 33 Ky. L. Rep., 46, 108 S. W. Rep., 904; 
Bendet v. Ellis, 120 Tenn., 277, 111 S. W. Rep., 
795; Dugger v. Insurance Co., 81 S. W. Rep., 335; 
Bramblett v. Hargis' Exrx., 29 Ky. L. Rep., 610, 
94 S. W. Rep., 20; Wilton v. Insurance Co., 34 
Tex. Civ. App., 156, 78 S. W. Rep., 403; 1 Cooley 
Briefs on Insurance, 270, 274, 278, 298, 300, 301, 
302, 308, 309, 315. 

The questions here involved are: Who had the 
beneficial interest in the continuance of the life 
of Thomas J. Gainor at the time that the assign- 
ments were made and at his death, so as to be 
entitled to receive the money in compensation for 
the loss of that life? And what was the extent 
of such interest in each party? This distinction 
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is the basis of the leading cases of: Lanouette v. 
Laplante, 67 N. H., 118, 36 Atl. Rep., 981; Smith 
V. Agnezv, 137 Ky., 83, 122 S. W. Rep., 231. 

Messrs. Pomerene & Pomerene, for defendant in 
error. 

Is an insurable interest necessary where one 
causes his life to be insured for the benefit of a 
stranger? By "stranger" we mean one who 
neither by blood nor contractual relations has a 
legal insurable interest in the life of the insured. 
We do not think or admit that the glass company 
was a stranger to Mr. Gainor. 

The general rule is that, although a person 
without legal insurable interest in the life of an- 
other may not procure insurance upon such life, 
yet the person insured, if there is no fraud prac- 
ticed and the transaction is not for the purpose 
of covering a wager or gamble, may himself con- 
tract directly with the insurer and have the policy 
made payable to whomsoever he will, regardless 
of the party's insurable interest. Ryan v. Roth- 
wetter, 50 Ohio St., 601 ; 1 May on Insurance (4 
ed.), Sec. 75b; Bloomin^ton Mut. Life Ben. Assn. 
v. Blue, 120 111., 121, 11 N. E. Rep., 331; Martin 
v. Stubbings, 126 111., 387, 9 Am. St. Rep., 620; 
Kerr on Insurance (1902), 679, 680. 

There is no reason of public policy why one 
who procures insurance on his own life should 
not make the benefit payable to another, without 
regard to whether the latter has any insurable 
interest. Milner v. Bowman, 119 Ind., 448, 21 
N. E. Rep., 1094; Langford v. Freeman, 60 Ind., 
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46; Campbell v. New Eng. Mut. Life Ins. Co., 
98 Mass., 381 ; Scott v. Dickson, 108 Pa. St., 6, 
56 Am. Rep., 192; Hill v. United Life Ins. Assn., 
154 Pa. St., 29, 35 Am. St., 807; Fairchild v. 
Northeastern Mut. Life Assn., 51 Vt., 613; Aetna 
Life Ins. Co. v. France, 94 U. S., 561. 

In the absence of bad faith or fraud, the policy 
may be made payable to anyone without regard 
to insurable interest, and recovery may be had 
on the policy in an action brought by the bene- 
ficiary without proof of insurable interest. Allen 
V. Hartford Life Ins. Co., 72 Conn., 693, 45 Atl. 
Rep., 955; Albert v. Mut. Life Ins. Co., 122 N. 
Car., 92, 65 Am. St., 693; Van Cleve v. Union 
Cas. & S. Co., 82 Mo. App., 668; Ashford v* Met. 
Life Ins. Co., 80 Mo. App., 638; Croswell v. Conn. 
Indent. Assn., 51 S. Car., 103, 28 S. E. Rep., 200; 
Goodrich v. Treat, 3 Col., 408; Classey v. Met. 
Life Ins. Co., 84 Hun, 350; Tucker v. Mut. Ben. 
Life Ins. Co., 50 Hun, 50, 121 N. Y., 718, 24 
N. E. Rep., 1102; Prudential Ins. Co. v. Hunn, 21 
Ind. App., 525, 69 Ani. St., 380; Olmstead v. 
Keyes, 85 N. Y., S9Z;Hess' Admr. v. Sengenfelter, 
32 Ky. L. Rep., 225, 105 S. W. Rep., 476; Vance 
on Insurance, Sec. 49; Heinlein v. Imperial Life 
Ins. Co., 101 Mich., 250, 45 Am. St., 409; Morrell 
V. Trenton Mut., etc., Ins. Co., 10 Cush., 282, 57 
Am. Dec, 92; Conn. Mut. Life Ins. Co. v. 
Schaefer, 94 U. S., 457; 1 May on Insurance (4 
ed.). Sec. 112; Bliss on Life Insurance, Sec. 76; 
2 Beach on Insurance, Sec. 861 ; 2 Joyce on Insur- 
ance, Sec. 729: Union Fraternal League v. Walton, 
109 Ga., 1, 77 Am. St., 350; N. W. Masonic Aid 
Assn. V. Jones, 154 Pa. St., 99, 35 Am. St., 810; 



Digitized by VnOOQ IC 



222 JANUARY TERM, 1912. [860.S. 

Argument for Defendant in Error. 

'Rupp V. Western Life Indent. Co., 138 Ky., 18, 
29 L. R. A., N. S., 675. 

Did the glass company have an insurable in- 
terest in the life of Gainor at the time the policy 
was issued? This question involves the right of a 
corporation to insure the life of an officer or em- 
ploye in whose life it has a special and valuable 
interest. As we contend, the question is one of 
fact as well as of law, and that the right of a 
corporation to insure the Hfe of an officer of the 
corporation or an employe in its service depends 
upon conditions and the good faith of the trans- 
action by which the insurance was obtained. El- 
liott on Insurance, Sec. 57 ; Warnock v. Davis, 104 
U. S., 775 ; Bliss on Life Insurance, Sec. 21 ; Tren- 
ton, etc., Ins. Co. v. Johnson, 24 N. J. L. (4 Zab.), 
586; State v. Willett, 171 Ind., 296, 86 N. E. Rep., 
68; Appeal of Corson's Exr., 113 Pa. St., 446. 

Was the interest of the glass company an in- 
surable one? Mechanic ks Nat. Bank v. Comins, 
72 N. H., 12, 101 Am. St., 650, 55 Atl. Rep., 191. 

If the glass company had an insurable interest 
in Gainor's life at the time the policy was issued, 
did its interest therein lapse when the insurable 
interest ceased. We, of course, concede that when 
Mr. Gainor left the service of the glass company 
on September 1, 1906, the legal insurable interest 
of the company in his Hfe terminated. But the 
policy having been valid at its issue and the in- 
terest of the glass company vesting at that time, 
did the interest of the company lapse when Gainor 
left the service? Elliott on Insurance, Sec. 19; 
1 Joyce on Insurance, Sees. 25, 26; Nye v. Grand 
Lodge, 9 Ind. App., 131, 36 N. E. Rep., 429; Mut. 



Digitized by VnOOQ IC 



86 0.S.] KECKLEY v. GLASS CO. 223 

Argument for Defendant in Error. 

Life Ins. Co. v. Allen, 138 Mass., 24; Rawls v. 
Am. Mut. Life Ins. Co., 27 N. Y., 282, 84 Am. 
Dec, 280; Sides v. Knickerbocker Life Ins. Co., 
16 Fed. Rep., 650. 

The rule stated in general terms may be said 
to be that if a policy is valid at its inception, 
because based on an adequate insurable interest, 
the existence of such an interest at the maturity 
of the policy is unnecessary. While there are some 
courts holding differently, yet this rule has been 
endorsed by a large majority of them. 1 Cooley 
Briefs on Insurance, 311; 25 Cyc, 711; 2 Joyce 
on Insurance, Sec. S)02; Elliott on Insurance, Sec. 
60; Rawls v. Am. Mut. Life Ins. Co., 36 Barb., 357. 

A beneficiary in a life policy may recover after 
the death of the assured, though he has no 
pecuniary interest in the assured's life. Am. Em- 
ployers' Liability Ins. Co. v. Barr, 68 Fed. Rep., 
873, 32 U. S. App., 444; Langdon v. Union Mut. 
Life Ins. Co., 14 Fed. Rep., 272 ; Robinson v. U. S. 
Mut. Ace. Assn., 68 Fed. Rep., 825; Provident 
Life Ins. & Inv. Co. v. Baum, 29 Ind., 236; Pac. 
Mut. Life Ins. Co. v. Williams, 79 Tex., 633; 
Elliott on Insurance, Sec. 63. 

Can the executors of Gainor's estate raise the 
question of lack of insurable interest if the insur- 
ance company does not? The authorities are not 
uniform in their holdings on this question, but a 
careful investigation of the authorities inclines us 
to the view that no one but the insurer is entitled 
to interpose the defense of lack of insurable in- 
terest in the beneficiary named in the policy. Chi- 
cago Title & Trust Co. v. Haxtun, 129 111. App., 
626; Standard Life & Acci. Ins. Co. v. Catlin, 106 
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Mich., 138, 63 N. W. Rep., 897; Johnson v. Van 
Epps, 110 III, 552; Hosmer v. Welch, 107 Mich., 
470, 65 N. W. Rep., 280; Groif v. Mut. Life Ins. 
Co., 92 111. App„ 207; Diifenbach v. N. Y. Life 
Ins. Co., 61 Md., 370. 

Is an insurable interest necessary in the assignee 
of a valid life policy? Our investigation impresses 
us with the view that it is no longer necessary. The 
early adjudicated cases held that it was, the later 
ones hold that it is not. The tendency in business 
life has been to liberalize the rules governing life 
insurance and thus to broaden its scope. Elliott 
on Insurance, Sec. 63. 

This doctrine has been distinctly recognized in 
Ohio and in plain language. Eckel v. Renner, 41 
Ohio St, 232; St. John v. Am. Mut. Life Ins. Co., 
13 N. Y., 31, 64 Am. Dec, 529; Dixon v. Nat. 
Life Ins. Co., 168 Mass., 48, 46 N. E. Rep., 430; 
Clark V. Allen, 11 R. I., 439, 23 Am. Rep., 496. 

That a policy of life insurance issued to a person 
insured is a proper subject of sale and transfer, 
and is enforceable in the hands of an assignee, 
though he had no insurable interest in the life of 
the payee is distinctly held in Steinhack v. Diepen- 
brock, 37 N. Y. Supp., 279, and supported by the 
following cases: Valton v. Assurance Co., 20 
N. Y., 32; Hogle v. Guardian Life Ins. Co., 29 
N. Y. Sup. Ct., 567; Palmer v. Merrill, 6 Cush., 
282; Tateum v. Ross, 150 Mass., 440; Brown v. 
Greenfield Life Assn., 172 Mass., 498; King v. 
Cram, 185 Mass., 103; Rittler v. Smith, 70 Md., 
261, 16 Atl. Rep., 8S)0; Souder v. Home Friendly 
Soc, 72 Md., 511, 20, Atl. Rep., 137; Robinson \. 
Hurst, 78 Md., 67, 44 Am. St, 266; Clogg v. 
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McDanieh 89 Md., 416, 43 AtL Rep., 795; Burs- 
inger v. Bank, 67 Wis., 75, 30 N. W. Rep., 290; 
Foster v. Gile, 50 Wis., 603, 7 N. W. Rep., 555, 
8 N. W. Rep., 217; Amick v. Butler, 111 Ind, 
578, 12 N. E. Rep., 518; Fitzgerald v. Hartford 
Life & Ace. Ins. Co., 56 Conn., 116, 7 Am. St., 
288; Bowen v. Nat. Life Assn., 63 Conn., 460, 27 
Atl. Rep., 1060; Farmers' & Traders' Bank v. 
Johnson, 118 la., 282, 91 N. W. Rep., 1074; Cham- 
berlain v. Butler, 61 Neb., 730, 87 Am. St., 478. 

Davis, C. J. The plaintiffs in error in both of 
these cases seem to have defended in the courts 
below, and to contend here, on the theory that a 
life insurance policy is merely a contract for in- 
demnity, and therefore, upon the assumption that 
the policies were taken out to secure the company 
against loss of the services of Gainor by his death 
while connected with the company, if an insurable 
interest ever did exist in the company, it ceased 
when Gainor severed his connection with the com- 
pany; and hence when Gainor died the proceeds 
of the one policy belonged to Gainor's estate and 
of the other policy to Gainor's wife, subject only 
to reimbursement to the glass company of the 
premiums paid thereon, with interest. This con- 
tention seems to us to be untenable for several 
reasons. 

In thie first place, it is a misconception of the 
law to insist that a life insurance policy is a con- 
tract of indemnity merely. The later and better 
considered view is that a contract of life insurance 
is not a contract of indemnity, but is a contract 
to pay to the beneficiary a certain sum of money 
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in the event of death. 1 Joyce on Insurance, Sec. 
26. So that, if the policy was valid in its inception 
and remained valid until its maturity, the benefi- 
ciary is entitled to the whole of the stipulated 
sum. Again, it does not appear that the purpose 
of the insurance was limited to indemnifying the 
company against loss by the death of Gainor while 
connected with the company. In the absence of 
any showing to the contrary, it may have been, 
and probably was in part, intended to secure the 
company against loss of his services at any time 
and in any way; and the courts below expressly 
find that Gainor represented that these policies 
belonged to, and were assets of, the company, and 
that he thereby obtained credit from banks and 
creditors and induced other persons to purchase 
stock in the company. From all this it may justly 
be inferred that such was the principal purpose 
to be effected by the insurance; and Gainor and 
his legal representatives would be estopped from 
claiming the contrary. And further, it thus dis- 
tinctly appearing that the company had a direct 
pecuniary interest in the life and personal services 
of Gainor, the insurance for the benefit of the 
company was based on an insurable interest and 
was valid; and whether such insurable interest 
continued until the maturity of the policies or 
ceased before the maturity of the policy in the one 
case or ceased before the written assignment in the 
other case, is not material; for it has been held 
that the want of insurable interest is available only 
to the insurer, Chicago Title & Trust Co. v. Hax- 
tun, 129 111. App., 626; Langford v. Freeman, 60 
Ind., 55; and if that is too broad a statement of 
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the law, there is abundant authority for holding 
that when the insurer has recognized the validity 
of the policy by paying the amount of the policy 
to the beneficiary, or into court, other parties 
claiming an interest in the fund cannot object on 
the ground that the beneficiary named in the policy 
had no insurable interest. Langford v. Freeman, 
60 Ind., supra; Standard Life & Accident Ins. Co. 
V. Catlin, 106 Mich., 138; Mechanicks National 
Bank V. Comins, 72 N. H., 12; Hosmer v. Welch, 
107 Mich., 470; Diffenbach & Roemer v- New 
York Life Ins. Co., 61 Md., 370; Groff v. Mutual 
Life Ins. Co., 92 111. App., 207; lohnson v. Van 
Epps, 110 111., SS\\Grigshy v. Russell, 222 U- S., 
149, per Holmes, J., p. 155. And see, also, Lewis 
V. Phoenix Mut. Life Ins. Co., 39 Conn., 100; Hurd 
V. Doty, 86 Wis., 1. In the cases at bar, the 
insurer has waived any defense and has paid the 
money into court. 

It is earnestly contended with especial reference 
to case No. 12730, that the written assignment to 
the glass company of the policy for the benefit of 
Mrs. Gainor, having been made after Gainor left 
the service of the company, was made when no 
insurable interest could exist; and therefore that 
the company as an assignee without insurable in- 
terest could acquire no title. This contention not 
only ignores the fact that a policy of life insurance 
may be assigned by parol and that this policy was 
assigned by parol, and, as found by the circuit 
court, without fraud or false representations on 
part of the assignee, Mrs. Gainor ratified the parol 
assignment by making the written one; but the 
fundamental proposition which is invoked to sus- 
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tain the contention is not law in this state. In 
Eckel V. Rentier, 41 Ohio St., 232, it was held 
that: "One who has obtained a valid insurance 
upon his own life may dispose of it as he may see 
fit in the absence of prohibitory legislation or con- 
tract stipulation. It is immaterial, in such case, 
that the assignee has no insurable interest.'" That 
such is the prevailing rule, and that it is based 
upon sound reasons, is amply borne out by the 
citations in the briefs of counsel and in the opinion 
of the court, by Mr. Justice Holmes, in Grigsby 
V. Russell, 222 U. S., 149, in which case Russell v. 
Grigsby, 168 Fed. Rep., 577, cited on behalf of the 
plaintiff in error, was reversed. 

We are referred to Revised Statutes, Section 
3628 (now distributed in General Code, Sections 
9393, 9394, 9395 and 9396) as "prohibitory legis- 
lation,*' such as is referred to in Eckel v. Renner, 
supra. We do not so construe it. The right of a 
person to insure his own life for the benefit of 
persons other than his wife and children is not 
prohibited. The whole scope and purpose of the 
section is to define and protect the respective rights 
of the wife or widow, and children, and the cred- 
itors of the person upon whose life a policy has 
been issued. 

For the reasons stated, it is apparent that the 
judgments below must be, and they accordingly 
are 

Affirmed, 

Spear, Shauck, Johnson and O'Hara, JJ., 
concur. Donahue, J., did not take part in the 
decision of these cases. 
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The State of Ohio v. Huffman. 

Examination of prospective jurors upon voir dire — Hypothetical 
questions incompetent, when — Indictment for bribery — Inquiry 
as to whether juror will yield opinion in order to reach verdict^" 
Incompetent— Evidence of conspiracy to fabricate defense — 
Competent in chief. 

1. The examination of persons called to act as jurors is limited to 

such matters as tend to disclose their qualifications in that 
regard, under the established provisions and rules of law, and 
hypothetical questions are not competent when their evident 
purpose is to have the jurors indicate in advance what their 
decision will be under a certain state of the evidence or wpon 
a certain state of facts. 

2. Therefore, upon a trial under an indictment for bribery, it is not 

competent to inquire of a prospective juror upon his voir dire 
whether he will stand upon his opinion of not guilty, formed 
after due deliberation in the jury room, or will yield his opinion 
merely for the purpose of reaching a verdict in the case. 

3. Evidence which tends to show a conspiracy on the part of the 

defendant and others to fabricate a defense to an indictment 
for bribery, is competent in chief. The fact that such evidence 
is of a circumstantial nature and not direct, does not render it 
incompetent, where it otherwise conforms to the established 
rules of evidence in cases of conspiracy. 

(No. 13625— Decided June 27, 1912.) 

Exceptions by the Attorney General and Pros- 
ecuting Attorney to decisions of the Court of 
Common Pleas of Franklin county. 

The case is stated in the opinion. 

Mr. Timothy S. Hogan, attorney general; Mr, 
Edward C. Turner, prosecuting attorney, and 
Mr. W. E. King, assistant prosecuting attorney, 
for the exceptions. 
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The first ground of error is that the court erred 
in refusing to sustain for cause the challenge of 
the state to Juror Efau, who, upon his voir dire 
examination, testified that he was prejudiced 
against private detectives and clearly showed that 
he was prejudiced against their testimony. Palmer 
V. State, 42 Ohio St., 596. 

The second ground of objection is that the court 
erred in permitting the defendant upon voir dire 
examination of the jury to inquire of each juror 
whether he would stand upon his opinion of not 
guilty, or would yield his opinion merely for the 
purpose of reaching a verdict in the case. People 
V. Warner, 147 Cal., 546; Ryan v. State, 115 Wis., 
488; Hughes v. State, 109 Wis., 398; 1 Thompson 
on Trials (2 ed.), Sec. 102. 

The third and fourth grounds of error com- 
plained of are, third: The court erred in per- 
mitting the defendant to inquire of the witness 
Smiley if he did not testify as a witness called by 
the state in the case of People of the State of 
Illinois v. Augi4St M. Unger and Francis Wayland 
Brown; and, fourth, that the court erred in re- 
quiring the witness Smiley to answer the said 
question. 

The court will observe that the case inquired 
about by the defendant is the same case in which 
the record was introduced by the court as showing 
a conviction; and which record forms a part of 
the bill of exceptions in the case at bar. Now, we 
claim that it was certainly a disparaging course 
of examination to inquire of the witness as to 
whether or not he testified as a witness for the 
state in that case. If he were under subpoena and 
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called as a witness, he was obliged to testify; and 
to allow the jury to infer from some far-fetched 
argument of counsel that because of the fact that 
he did testify that there was something wrong 
about his testimony, or that his testimony was 
given upon some deal or understanding with the 
state's attorney is certainly prejudicial to the state, 
and disparaging to the defendant as well as being 
uncalled for by the circumstances of the case. 
JVroe V. State, 20 Ohio St., 460; Hanoif v. State, 
37 Ohio St., 178; Hamilton v. State, 34 Ohio 
St., 82. 

The fifth and sixth grounds of error are that 
the court erred in refusing to admit the testimony 
of Senator Haas as to a certain conversation with 
Diegle with reference to fixing up a story to beat 
the prosecution for the reason that the state had 
not shown a prima facie case of conspiracy be- 
tween the defendant, Huffman, and Diegle. 

A prima facie case is made whenever the facts 
and circumstances or the facts or circumstances 
sustain a logical and reasonable inference of the 
existence of the facts to be proved; and this is 
true of a conspiracy the same as any other facts 
to be proved. Coins v. State, 46 Ohio St., 457; 
Spies V. People, 122 111., 1, 6 Am. Cr. Rep., 570; 
Gardner v. Preston, 2 Day (Conn.), 208; 3 Green- 
leaf on Evidence (16 ed.), Sec. 93; 2 Wharton on 
Crim. Evidence (10 ed.). Sec. 1398. 

The seventh ground of error is that the court 
erred in admitting the record of the courts of 
Cook county in the state of Illinois, as to the plea 
made to a certain criminal charge against the 
witness Smiley, after the said witness had been 
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called by the defendant upon cross-examination to 
testify to his plea and which record did not con- 
tradict the witness and did not show a conviction 
of the offense charged against the witness in the 
said Cook county court. Coble v. State, 31 Ohio 
St., 100; Poage v. State, 3 Ohio St., 230; 1 Whar- 
ton on Crim. Evidence (9 ed.), Sec. 489; Reg. v. 
Hinks, 2 C. & K., 464, 1 Den. C C, 84; 1 Russell 
on Crimes (1896), 71 ; Blaufus v. People, 69 N. Y., 
107; Lee v. Gansel, Cowp., 3; Commonwealth v. 
Gorman, 99 Mass., 420; Commonwealth v. Bonner, 
97 Mass., 587. 

The eighth ground of error is that the court 
refused to admit the written record of the testi- 
mony of character witnesses called by the state to 
testify as to the good character of the witness 
Smiley for truth and veracity, which said witnesses 
had theretofore testified at another hearing of the 
same case and had been examined by the same 
attorney. State v. Wing, 66 Ohio St., 407; Sum- 
mons V. State, 5 Ohio St., 325. 

Messrs. Belcher & Connor, against the excep- 
tions. 

The court did not err in refusing to sustain the 
challenge for cause by the state to the juror, Harry 
Efau. Coins v. State, 46 Ohio St., 457; Lindsey 
V. State, 69 Ohio St., 215. . 

Unanimity of verdict. Fight v. State, 7 Ohio 
(pt. 1), 181; Dussel v. Street Rd. Co., 10 Ohio 
Dec, 631, 52 Ohio St., 649; State v. Johnson, 11 
Ohio Dec, 774; Eislcin v. Palmer, 12 O. C D., 
725; Work v. State, 2 Ohio St., 296. 
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There was no error in permitting the defendant 
to cross-examine the witness Smiley, nor in per- 
mitting; the defendant to offer the record of the 
indictment and proceedings thereunder against the 
said Smiley. Wroe v. State, 20 Ohio St., 461; 
Hamilton v. State, 34 Ohio St, 82; Hanoff v. 
State, 37 Ohio St., 179; Martin v. Elden, 32 Ohio 
St., 2S9; Clinton v. State, 33 Ohio St., 27; 1 Whar- 
ton on Crim. Evidence (10 ed.). Sees. 474, 477; 
'Ritsman v. People, 110 III., 371; Tracy v. People, 
97 111., 101; Wilbur v. Flood, 16 Mich., 40; 
Saunders v. People, 38 Mich., 218; 1 Greenleaf 
on Evidence (16 ed.), Sec. 461 &; 2 Wigmore on 
Evidence, Sees. 980, 982, 1270. 

O'Hara, J. The defendant, Isaac E. Huffman, 
was indicted by the grand jury of Franklin county 
for accepting a bribe while a member of the senate 
of the state of Ohio. During the trial in the court 
of common pleas certain questions were raised as 
to the proper method of examining prospective 
jurors, and also as to the admission and exclusion 
of evidence, which were decided adversely to the 
state. Thereupon exceptions to these rulings were 
taken by the attorney general and prosecuting 
attorney, and filed in this court by leave, under 
Sections 13681 et seq. of the General Code, in 
order to have the law determined for similar cases. 

The state claims that the trial court erred in 
permitting the defendant to inquire of each juror 
upon his voir dire whether he would stand upon 
his opinion of not guilty, formed after due delib- 
eration, or would yield his opinion merely for the 
purpose of reaching a verdict in the case. The 
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point raised is fairly shown by the following ques- 
tions which were put to one of the jurors, with 
his answers thereto: 

"Q. Suppose that you are accepted as a juror 
in this case, you hear all the evidence and the 
arguments of the attorneys on both sides, and the 
charge of the court, and then you retire to your 
jury room, and when you reach your jury room 
you have a doubt, a reasonable doubt, in your 
mind that the defendant is guilty, and that you 
argue the case and hear the arguments of your 
fellow jurors, and that you still have that reason- 
able doubt of his guilt? A. Yes, sir. 

"Q. I want to know whether or not you will 
stand by your honest conviction and hand a ver- 
dict of not guilty, or whether you will yield your 
own conviction merely for the purpose of reaching 
a verdict in this case. Just think that over and 
tell the court how you feel about it. A. I will 
stand to my own opinion; to my honest convic- 
tion." 

It is contended on behalf of the state that the 
purpose of this examination is to give a juror the 
idea that, should he form an opinion of not guilty 
after hearing the evidence and arguments and after 
deliberation in the jury room, he must not upon 
further deliberation yield to the opinion of his 
fellow jurors, and that this tends to coach a juror 
to obstinacy of opinion and promotes the chances 
of a disagreement. The defendant contends that 
such questions are proper because he is entitled 
to the unanimous verdict of the jurors and to the 
benefit of every reasonable doubt; also that he is 
entitled to know the mental attitude and firmness 
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of prospective jurors, in order that he may be 
better able to protect his rights in the selection of 
the jury. 

The object of the examination of persons called 
to act as jurors is to determine whether or not 
they are qualified to sit in the trial, and for this 
purpose a rigid examination is allowed before 
their acceptance by the parties to the cause. 

Our statutes have prescribed certain grounds 
which justify challenging for cause, and the courts 
have been liberal in permitting investigation to be 
made in order to ascertain whether any of them 
exist. 

But it will be found that the grounds which are 
thus recognized are only those existing at the time 
of the examination, such as the citizenship of the 
jurors or similar legal requirements; their rela- 
tionship to the parties or the cause; their opinions 
and prejudices, or any other facts that show the 
actual disposition of their minds toward the parties 
or the subject-matter of the action. 

It is not proper, however, to submit hypothetical 
questions to the jurors in an effort to learn in 
advance what they will do in a supposed state of 
the evidence or upon a supposed state of facts, 
and thus possibly commit them to certain ideas or 
views when the case shall be finally submitted to 
them for their decision. State v. Bokien, 14 
Wash., 403 ; Commomvealth v. Van Horn, 188 Pa. 
St., 143; People v. Warner, 147 Cal., 546; Hughes 
v. State, 109 Wis., 398; Thompson on Trials (2 
ed.), Sec. 102. 

With reference to the unanimity of verdict and 
the adherence of each juror to his own convictions, 
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the observations of Mr. Justice Brown in a hom- 
icide case, sustaining a charge to the following 
effect, are in point: *' While, undoubtedly, the ver- 
dict of the jury should represent the opinion of 
each individual juror, it by no means follows that 
opinions may not be changed by conference in the 
jury room. The very object of the jury system is 
to secure unanimity by a comparison of views, and 
by arguments among the jurors themselves. It 
certainly cannot be the law that each juror should 
not listen with deference to the arguments and 
with a distrust of his own judgment, if he finds a 
large majority of the jury taking a different view 
of the case from what he does himself. It cannot 
be that each juror should go to the jury room with 
a blind determination that the verdict shall rep- 
resent his opinion of the case at that moment; 
or, that he should close his ears to the arguments 
of men who are equally honest and intelligent as 
himself." Allen v. United States, 164 U. S., 492, 
at page 501. The jury in criminal cases should 
be, and undoubtedly always is, carefully cautioned 
by the court to consider the evidence and render 
its verdict according to established rules of law, 
one of which is that it must be convinced from 
the testimony that the crime charged has been 
proven beyond all reasonable doubt before it can 
find the defendant guilty. It would therefore 
seem that the proper safeguards have been pre- 
served when fair and impartial jurors have been 
secured to try the issue, and that it can serve no 
good purpose to confuse their minds in advance 
with matters that should only be considered by 
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them wtien in the jury room after having received 
full instructions from the court. 

We think the court erred in permitting the above 
and similar questions to be asked of the jurors, 
and this exception will therefore be sustained. 

The state also excepted to the ruling of the trial 
court that a prima facie case of conspiracy had 
not been made out by the state between Rodney 
J. Diegle, George K. Cetone and the defendant to 
fix up a story to defeat the prosecution, in con- 
sequence whereof the court refused to admit the 
testimony of W. E. Haas as to a conversation 
with Diegle in reference to such conspiracy. 

The defendant Huffman and the said Cetone 
and Haas were all members of the senate of the 
state of Ohio in the month of April, 1911, when 
the alleged bribery is claimed to have taken place, 
and the said Diegle was sergeant-at-arms of the 
senate at the same time. 

Indictments had also been found against Cetone 
and Diegle for bribery, arising out of the 
same transaction on which the indictment against 
Huffman was founded. After the state had 
offered evidence in support of the charge con- 
tained in the indictment now under considera- 
tion, which tended to show that the defendant 
Huffman and the said Cetone and Diegle were all 
connected with and concerned in the alleged act 
of bribery, it called Senator Haas as a witness, 
who testified that shortly after the return of the 
indictments he had separate talks with Huffman, 
Cetone and Diegle in the senate chamber, on the 
same day and upon the same matter. He was 
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permitted to testify that Huffman twice asked him 
if he had seen Diegle, and if he (Haas) was 
coming down to his (Huffman's) room at the 
Virginia Hotel. The witness answered that he 
had seen Diegle, and that he stated he did not 
know whether or not he would go down to Huff- 
man's room, but that he would see. 

The state thereupon asked the witness to give 
his conversation with Diegle which had occurred 
prior to those with Huffman, but the court sus- 
tained an objection to the question and excluded 
the evidence. The state thereupon offered to prove 
that, if permitted, the witness would have testified 
that Diegle asked him to do down to Huff- 
man's room in order to fix up a story to the effect 
that Diegle, Huffman and Cetone had arranged to 
go dovsm to the Chittenden Hotel for the purpose 
of catching a bribe giver. It appears that the act 
of bribery charged in the indictment was alleged 
to have occurred at the Chittenden Hotel, Colum- 
bus, in April, 1911, and the state claimed that 
Huffman, Diegle and Cetone were all implicated in 
and parties to the transaction. 

It is not disputed by the defendant that evidence 
showing a conspiracy on the part of defendant 
and others to invent a defense would have 
been competent. It is claimed, however, to be 
manifest that the testimony offered, taken in con- 
junction with that already admitted, was not suffi- 
cient to connect Huffman with any such conspiracy 
and was therefore inadmissible, but this objection 
goes to its v^reight rather than its competency. Thp 
rule is well settled that direct evidence is not neces- 
sary to prove a conspiracy, . but that such proof 
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must generally, from the very nature of the case, 
be circumstantial. 

As has been well said in Gardner v. Preston, 2 
Day (Conn.), 205, at page 209: "A combination 
or conspiracy may be proved, by evincing a con- 
current knowledge and approbation in the persons 
conspiring of each other's acts; and it is most 
usually done by proof of the separate acts of sev- 
eral persons, concentrating in the same purpose or 
particular object. The greater the secrecy that is 
observed relative to the object of such concur- 
rence, and the more apparent the similarity of the 
means employed to effect it, the stronger is the 
evidence of conspiracy.*' 

The text-writers agree that if it be proved by 
their conduct that alleged conspirators were pur- 
suing the same object by the same means, each 
performing a different part of the act with a view 
to its attainment, the jury will be justified in the 
conclusion that they were engaged in a conspiracy 
to effect that object. 3 Greenleaf Evidence ( 16 ed. ) , 
Sec. 93; Wharton Crim. Law (8 ed.), Sec. 1398. 

The evidence of Senator Haas with reference 
to his conversation with Diegle, as shown by the 
proffer made by the state, taken in connection with 
his testimony as to his conversations with Huff- 
man and Cetone at practically the same time and 
place, would certainly tend to show a concerted 
effort on the part of the three persons in question 
to undertake to devise or perfect some plan of 
fabricating a defense to defeat the charges then 
pending against them all. 

It was also claimed on behalf of defendant at 
the oral argument, that in any event such evidence 
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was not competent as a part of the state's case 
in chief. But the fabrication of testimony gives 
rise to an inference, generally considered and 
treated as a presumption of fact, against the party 
guilty of that practice, and from its nature such 
conduct partakes strongly of the character of an 
admission against interest. 2 Wharton Crim. Evi- 
dence (10 ed.), pages 1412, 1485 et seq., and cases 
cited. See also Moore v. State, 2 Ohio St., 500. 
For these reasons we consider that the testimony 
was properly offered as a part of the case in chief, 
and should have been admitted. These two excep- 
tions will therefore also be sustained. 

Several other exceptions are ur*ged on behalf of 
the state which we shall briefly consider. It is 
claimed that the court erred in refusing to sustain 
for cause the challenge of the state to one juror 
whose estimate or opinion of the value of testi- 
mony given by private detectives was sought upon 
his voir dire, the state maintaining that his exam- . 
ination showed prejudice against such testimony. 
But from his entire examination it appeared that 
he was willing to consider it the same as he would 
all the other evidence, under proper instructions 
from the court, and that, notwithstanding any pos- 
sible opinion or prejudice, he stated that he could 
and would render a fair and impartial verdict 
according to the law and the evidence, whereupon 
the court overruled the challenge for cause. 

As the trial court who had the juror before it 
was satisfied with his qualifications, we do not feel 
that the record shows any abuse of discretion, but 
that, on the contrary, it comes within the rule laid 
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down in Lindsey v. The State, 69 Ohio St., 215. 
This exception is therefore overruled. 

It is further claimed by the state that the trial 
court erred in permitting the defendant to inquire 
of the witness Frank Harrison Smiley, for the 
purpose of attacking his credibility, if he did not 
testify as a witness on behalf of the state of Illi- 
nois in a certain criminal proceeding, and in 
requiring Smiley to answer the question. The 
witness was a private detective called by the state, 
upon whose evidence the proof of the charge relied 
upon in the present case largely depended. He 
admitted that he had been indicted with others in 
the state of Illinois for criminal conspiracy to 
defraud and had pleaded guilty, but the plea was 
subsequently withdrawn and the proceeding dis- 
missed. The advantages of proper and thorough 
cross-examination have come to be well recognized, 
and considerable latitude is allowed, even in civil 
cases. As has been said by this court: "The im- 
portance of the right of full cross-examination of 
an adverse witness, can scarcely be overestimated. 
As a test of the accuracy, truthfulness and credi- 
bility of testimony, it is invaluable." Martin v. 
Elden, 32 Ohio St., 282, at page 287. The right 
certainly should not be abridged in criminal cases, 
involving as they do the liberty, life or honor 
of a defendant, and in which bitterness of feeling 
and actual hostility frequently exist on the part of 
the adverse witnesses. Therefore, in order to 
arrive at the truth and promote the ends of jus- 
tice, it has been uniformly held in this state that 
the limits to which a witness may be cross-exam- 
ined on matters not relevant to the issue, for the 
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purpose of judging of his character and credit 
from his own voluntary admissions, rests in the 
sound discretion of the trial court, and this will 
not be interfered with unless abused to the preju- 
dice of the party complaining. IVroe v. State, 20 
Ohio St., 460; Hanoff v. State, 37 Ohio St, 178. 

We feel that the foregoing question and answer 
do not exceed the legitimate bounds of cross- 
examination in the present case, and that in 
permitting them the court acted within its discre- 
tion. These exceptions are therefore overruled. 

In the same connection, the defendant offered 
in evidence the record of the above case in Illinois 
against the witness Smiley, and the objection of 
the state thereto was overruled and its exception 
noted. The state contends that the record does not 
show a conviction within the meaning of Section 
13659, General Code, and that it ia therefore inad- 
missible. This contention is borne out by the 
authorities, and if that were the only purpose in 
offering the record the objection would be well 
taken. But as the indictment contained in the 
record shows the exact offense with which the 
witness Smiley was charged, and is closely con- 
nected with his cross-examination as above indi- 
cated, some of the other members of this court 
are of the opinion that it was properly admitted, 
and the exception will therefore be overruled. 

The last exception on behalf of the state is to 
the refusal of the trial court to admit in evidence 
the transcript of the testimony given by certain 
witnesses at the former trial of this defendant as 
to the good character and reputation of the wit- 
ness Smiley for truth and veracity. At the former 
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trial the defendant attacked his character and repu- 
tation, and several witnesses from Chicago were 
called by the state who testified in his favor. At 
the present trial the defendant made the same 
attack upon Smiley, and the state, being unable to 
procure the attendance of the said witnesses, 
sought to introduce their testimony given at the 
former hearing. As no showing was made that 
any of the witnesses were dead, or that they were 
absent through the connivance or by the procure- 
ment of the defendant, the case comes within the 
rule laid down in The State v. Wing, 66 Ohio St., 
407. The evidence was therefore properly ex- 
cluded, and the exception will be overruled. 

Exceptions 2, 5 and 6 as numbered in the record 
are sustained, and exceptions 1, 3, 4, 7 and 8 are 
overruled, and it is so ordered. 

Davis, C. J., Spear and Donahue, JJ.,. concur; 
Shauck, J., concurs as to exceptions sustained 
Johnson, J., not participating. 
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The State of Ohio, ex rel. Board of County 

Commissioners of Marion County, v. 

Allen, County Auditor. 

'Duty of county auditor to certify moneys into treasurySeciion 
2367, General Code — Auditor not to designate fund to which 
moneys belong — When moneys belong to no fund— County com^ 
missioners to direct the fund. 

1. By the provisions of Section 2567, General Code, it is the duty of 

the county auditor to certify into the county treasury all moneys 
except moneys collected on the tax duplicate, to the credit of 
the fund to which it belongs. 

2. This section of the General Code does not clothe the county 

auditor with any authority or discretion to designate the fund 
to which it shall be credited, but it must be credited by him to 
the fund in which it legally belongs. His duties in this respect 
are ministerial only. 

3. Where funds reach a county treasurer, either by gift or other- 

wise, that belong to no particular fund, or where there is nothing 
whatever to show in which fund the money belongs, the board 
of county commissioners has authority to determine and direct 
the fund to which such moneys shall be credited. 

(No. 12896— Decided June 27, 1912.) 

Error to the Circuit Court of Marion county. 

On the 26th day of January, 1909, some un- 
known person forwarded by mail to William C. 
Wottring, county treasurer of Marion cotmty, 
Ohio, $500 in money, enclosing therewith the 
following written statement: "Please put the en- 
closed $500 in the county treasury. Money that 
don't really belong to me. For work which I could 
done that much less." The matter having .been 
called to the attention of the county commissioners 
of Marion county, that board made and entered 
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on its journal an order directing Charles »L. Allen, 
the county auditor of Marion county, to certify this 
$500 into the county treasury of Marion county, 
Ohio, to the credit of the pike fund of that county. 
The county auditor refused to do this, and the 
county commissioners then brought an action in 
mandamus against the auditor to compel him to 
comply with its order in reference to this fund. 
To this petition of the county commissioners the 
auditor filed a general demurrer, which demurrer 
was sustained by the common pleas court, and 
the plaintiffs' petition dismissed. An appeal was 
taken by the commissioners to the circuit court of 
that county, and the circuit court also sustained the 
auditor's demurrer to the petition, and a final judg- 
ment dismissing relator's petition was entered. 
This proceeding in error is prosecuted to reverse 
this judgment of the circuit court. 

Mr. Charles L. Justice and Messrs. Crissinger & 
Guthery, for plaintiff in error. 

A county auditor is a ministerial officer and 
does not act in either a judicial or quasi-jvidiciBl 
capacity, except in such cases as the legislature 
may clothe him with discretionary power. His 
acts rightfully done are binding, and those he does 
without authority have no efficiency. 

Of course, at all times the auditor must act with 
caution and with reasonable prudence; he is not a 
mere machine nor a mere automaton. He is a 
public officer under certain obligfations to the 
people, and if he fails to do his duty he is liable 
to be ousted from office and punished criminally. 



Digitized by VnOOQ IC 



246 JANUARY TERM, 1912. [860.S. 

Argument for Defendant in Error. 

Of course, he must think as he does his work, but 
the point is here made that in almost every duty 
devolving upon him and his office, the acts to be 
performed are purely ministerial, and being min- 
isterial, he must do as directed by statute or by 
those who have authority to direct his acts. Wells 
V. Adair, 29 W. L. B., 205; Commissioners v. 
Auditor, 1 Ohio St, 322; Swearingen's Lessee v. 
Hawkenberry, Wright, 111. 

Boards of county commissioners, therefore, being 
creatures of statute, have such powers and such 
only, as are conferred by statute; however, it is 
maintained that said boards may exercise powers 
which, though not expressly granted by statute, 
are yet by necessary implication conferred upon 
them by statutes giving them certain powers or 
requiring duties of them which would be impos- 
sible for them to exercise without such implied 
powers. Commissioners v. Railway Co., 45 Ohio 
St., 401; Barber v. Commissioners, 7 N. P., 330; 
Deters v. Commissioners, ICC, 295; State v. 
Piatt, 2 W. L. J., 213, 15 Ohio, 15; Carder v. 
Commissioners, 16 Ohio St., 353; Shanklin v. Com- 
missioners, 21 Ohio St., 575; Christy v. Commis- 
sioners, 41 Ohio St., 711; Section 845, Revised 
Statutes. 

Mr. John H. Clark, for defendant in error. 

Mandamus lies in all cases where the relator has 
a clear legal right to the performance of an official 
or corporate act by a public officer or corporation 
and no other adequate or specific remedy. C. W. & 
Z. Rd. Co. V. Commissioners, 1 Ohio St., 77; State, 
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es rei, v. Commissioners, 20 Ohio St., 425 ; State, 
ex rei, v. Yeatman, 22 Ohio St., 546; Ex parte 
Black, 1 Ohio St., 30; Kloeb v. Mercer County, 4 
C. C, N. S., 565, 26 C C, 152; State, ex rei, v. 
Duerr, 5 Cir. Dec, 400, 11 C C, 303. 

Donahue, J. The only question presented by 
this record" is whether the board of county commis- 
sioners has the authority to direct into which of 
the county funds this money shall be certified. 
Counsel for the auditor insist that by the provisions 
of Section 2567, General Code, authority is given 
to the auditor to determine the fund to which this 
money shall be credited. This section reads as 
follows: "Except moneys collected on the tax 
duplicate, the auditor shall certify all moneys into 
the county treasury, specifying by whom to be paid 
and what fund to be credited, charge the treasurer 
therewith and preserve a duplicate of the certifi- 
cate in his office. * * * " 

The language of this section is not ambiguous. 
Clearly the county auditor must exercise his in- 
telligence in determining the fund to which money 
so certified shall be credited, but the fact that he 
is required to use his intelligence in discharging 
his duty under this section would in no way indi- 
cate that he is clothed with any discretion or au- 
thority to make an adjudication in reference 
thereto that would be binding upon anybody. It 
is his duty to certify the money to the credit of 
the fund in which it belongs, and when he does 
this he performs his full duty, but if in the exercise 
of his intelligence he arrives at a wrong judgment 
and credits the money to a fund in which it does 



Digitized by VnOOQ IC 



248 JANUARY TERM, 1912. [860.S. 

Opinion of the Court, 

not belong, it could hardly be contended that his 
judgment is final in that respect. In other words, 
if the money belongs to the poor ftmd, and he 
credits it to the general fund, he would not have 
performed his duty under this section, and his 
opinion that the money should be credited to the 
general fund would be no defense whatever in an 
action in mandatnus to compel him to perform 
properly his duties as auditor. In this case there 
is nothing to show in which fund the money be- 
longs. If it belongs to any particular fund, and 
there was any evidence to show that fact, then it 
should be placed to the credit of that fund, and it 
would be the auditor's duty to so credit it, and the 
board of commissioners would have nothing what- 
ever to do with it. 

The purpose of this statute is very ably dis- 
cussed in the case of Shanklin et al. v. Commis- 
sioners of Madison County, 21 Ohio St., 575. It 
is there said that: "In devising a system of checks 
on the treasurer, the legislature deemed the audi- 
tor's warrant an efficient instrumentality for that 
purpose, by the registry of which, in the books of 
his office, the aggregate liability of the treasurer 
might be shown. * * * But, without enlarging, 
it is sufficient to affirm that the auditor's warrant 
is an element in the statutory system of book- 
keeping devised for the protection of the funds 
belonging to the county, not a muniment or con- 
dition of title in the county." In that case it was 
held that the certificate of the auditor was not 
necessary to transfer the title to the county of a 
bank's certificate of deposit accented by the com- 
missioners in reimbursement of county moneys 
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embezzled by a county treasurer. There is nothing 
in the written communication accompanying this 
money that indicates the fund from which it had 
been- drawn. It does appear, however, that it was 
money paid out for work or services performed for 
the county. Nor does anything appear that would 
show the money was embezzled, or that the county 
had a legal right of action to recover the same. 
All that does appear is that the man who received 
it believed he had received too much for his serv- 
ices and his conscience being troubled thereby 
he returned the money to the county. The return 
of this money was purely voluntary. Legally he 
may have been entitled to every dollar of it, and 
so far as appears from this record he was entitled 
to it. His judgment as to the value of the services 
he had performed for the county might have been 
erroneous, but however that may be, there is abso- 
lutely nothing to show that« the county had any 
legal claim or demand against him that it could 
enforce, or that any other consideration moved the 
return of this money to the county except the 
honest purpose of the individual returning it, and 
his desire to satisfy his own conscience. In no 
phase of this case can it be considered other than 
a gift to the county. The donor imposed no condi- 
tions whatever, neither did he direct the fund 
into which it should be placed, nor the purposes for 
which it should be expended. That being true, it 
belonged to no particular fund, nor were any facts 
presented by which the auditor could determine 
that it belons^ed to any particular fund. As soon 
as It reached the treasurer's hands it became the 
property of the county without the certificate of 
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the county auditor authorizing its acceptance, for 
as we have already seen this court in the case of 
Shanklin v. Commissioners , supra, has held that 
the auditor^s certificate is not necessary to pass 
the title to the county, but that certificate is 
merely for the purpose of proper bookkeeping. 

As early as the case of Carder v. Commissioners 
of Fayette County, 16 Ohio St., 354, this court 
declared that : "The board of county commissioners 
is the body — the quasi corporation — in whom is 
vested by law the title to all the property of the 
county. In one sense they are the agents of the 
county, and in another sense they are the county 
itself. It is in this latter sense that they acquire 
and hold in perpetuity, the title to its property. In 
this capacity they not only act for the county, but 
also act as the county.*' In that case it was a 
devise, a gift by will. This case does not differ 
from that simply because it is a gift delivered in 
the lifetime of the donor. If all the facts were 
known in this case, the return of this money to 
the county might not be a gift, but we are at a 
loss to know how in the absence of any proof 
whatever to show that the coimty was legally enti- 
tled to the same that it can be designated as any- 
thing but a gift. Nothing passed from the county 
to the individual returning it. He was moved by 
no consideration whatever, except his conscience 
and his judgment of the value of the services per- 
formed, and that would by no means constitute a 
cause of action in the county to recover the fund, 
even though the individual had been known. 
It would be necessary in addition thereto to 



Digitized by VnOOQ IC 



86 O. S.] STATE v. ALLEN. 251 

Opinion of the Court 

show that It had been drawn illegally from the 
county in some such manner as would authorize 
a suit to recover it, but whether it be a gift or 
not the result must be the same. This money is 
now the property of the county. It should be re- 
turned to the particular fund from which it was 
withdrawn, but it is impossible from the evidence 
at hand to determine that fund. The suggestion 
found in the brief of counsel for the auditor that 
in that case it should pass into the general fund, 
would appeal very strongly to this court if it had 
the authority to determine the question, but in the 
absence of any proof whatever as to the fund 
from which it was withdrawn, its legal status is 
the same as if it had never been the property of 
the county, and never had been withdrawn from 
its treasury. It is now money belonging to the 
county, to be expended by the county for any 
lawful purpose, and that purpose must be de- 
termined by the county itself, or by those officers 
representing the county and authorized to act for it. 
In Ohio that authority is the board of county com- 
missioners, in whom is vested by law the title to 
all the property of the county. 

It is the duty of this board, and the authority of 
this board, to determine and direct into which ftmd 
this money shall be placed, and, having so deter- 
mined that question, it becomes the duty of the 
auditor under Section 2567, General Code, to cer- 
tify this money into the fund designated by the 
county commissioners to the credit of that fund, 
and charge the treasurer accordingly. He has no 
power or authority whatever to deal with the 
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money of the county, except as directed by law, or 
by those having lawful authority and discretion to 
make such orders and directions. 

For error in sustaining the demurrer to relator's 
petition, the judgment of the circuit court is re- 
versed. The demurrer to the petition is overruled 
and a peremptory writ awarded. It appearing, 
however, that the auditor was acting in the line 
of his official duty, and that the question involved 
was so doubtful that the courts have differed as 
to the proper construction of the statute, it is 
ordered that the costs of this suit be paid out of 
the fund. 

Judgment reversed and judgment for relator. 

Spear, Shauck, Johnson and 0*Hara, JJ., 
concur. Davis, C. J., not participating. 
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Bloomfield v. State of Ohio, 

Ad to regulate liquor traffic— (loo O. L., 8g)'—Dean character 
law—Not repugnant to state or federal constitutions. 

The act of March 12; 1909, (100 O. L., 89), to amend and supple- 
ment section 5 of an act entitled : "An act providing against the 
evils resulting from the traffic in intoxicating liquors," is a 
valid exercise of legislative power not repugnant to the state 
or federal constitutions. 

(No. 13343-Decided June 27, 1912.) 

Error to the Circuit Court of Stark county. 

At the January term, 1911, plaintiff in error was 
indicted by the grand jury in the common pleas of 
Stark for falsely answering the fourth question 
enumerated in the act of March 12, 1909, known 
as the Dean character law, 100 Ohio Laws, 89. A 
demurrer was filed to the indictment on the ground 
that it did not state facts sufficient to constitute an 
offense. The demurrer was overruled, trial was 
had, and the defendant below found guilty as 
charged in the indictment. A motion in arrest of 
judgment was filed by the defendant for the reason 
that the facts stated in the indictment did not con- 
stitute an offense because the statute under which 
the indictment was laid was unconstitutional. This 
motion was overruled, sentence pronounced and 
judgment entered. That judgment was affirmed 
by the circuit court, and this proceeding is brought 
to reverse the judgments below. 

Messrs. Craine & Snyder, for plaintiff in error. 

We contend that this act of the legislature is 
null and void as being in conflict with: (1) Sec- 



Digitized by VjOOQ IC 



254 JANUARY TERM, 1912. [860.S. 

Argument for Plaintiff in Error. 

tion 18 of the Schedule to the Constitution of Ohio; 
(2) As being in conflict with Sections 1 and 2 
of Article I of the Constitution of Ohio; (3) As 
being in conflict with the Fourteenth Amendment 
to the Constitution of the United States. 

This court in State v. Hipp, 38 Ohio St., 199, 
laid down the principle that a statute which re- 
quired the doing of some act as a condition prec- 
edent was in effect a license. This case has never 
been reversed, but has on numerous occasions been 
cited with approval. It was approved in the 
syllabus of Butzman v. Whitheck, 42 Ohio St., 
223, and State v. Sinks, 42 Ohio St., 345. It has 
been commented upon with approval in State v. 
Frame, 39 Ohio St., 412; King v. Cappellar, 42 
Ohio St., 218; Adler v. Whitheck, 44 Ohio St., 
559; Anderson v. Brewster, 44 Ohio St., 576; 
Friend v. Levy, 76 Ohio St., 50. It is also in 
accord with Sherlock v. Stuart, 96 Mich., 193. 

Our supreme court has repeatedly held that 
while Section 2 of Article I of the Ohio Constitu- 
tion does not in express words prohibit discrimina- 
tion between persons, yet the section should have 
such a construction, and that a discrimination 
between persons is prohibited by these sections of 
the Constitution. We cite in illustration of the 
above,. the following: State v. Gardner, 58 Ohio 
St., 599; Coal Co. v. Rosser, 53 Ohio St., 12; State, 
ex rel, v. Ferris, 53 Ohio St., 314; Harmon v. 
State, 66 Ohio St., 249; Miller v. Crawford, 70 
Ohio St., 207. 

By Article XIV of the amendments to the Con- 
stitution of the United States, it will be noticed 
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that there are two classes recognized, viz., citizens 
and persons. 

The supreme court of the United States in Yick 
Wo V. Hopkins, 118 U. S., 356, held that the word 
"person** as used in this article meant everybody, 
whether a citizen of the United States or a sub- 
ject of the emperor of China. 

Now, does this article deny to any person within 
the jurisdiction of the state of Ohio, the equal pro- 
tection of the laws? 

An examination of the act in question shows 
that an alien or unnaturalized resident of the 
United States cannot engage in the sale of intoxi- 
cating liquors in the state of Ohio, irrespective of 
how the question propounded might be answered 
by him. There is no reason why this distinction 
should be made, and it is a perfectly arbitrary dis- 
tinction and discrimination, and we think the stat- 
ute in question, for that reason is in conflict with 
the said Fourteenth Amendment. We cite the fol- 
lowing authorities, which we think support our 
contention: Ex parte Virginia, 100 U. S., 356; 
Bar bier v, Connolly, 113 U. S., 31; Missouri Ry. 
Co. V. Mackey, 127 U. S., 210; Soon Hing v. 
Crowley, 113 U. S., 703; State v. Montgomery, 94 
Me., 192; State v. Mitchell, 97 Me., 66. 

Mr. A. J. Freiberg and Prosecuting Attorneys 
Charles Krichbaum and H. C. Pontius, for de- 
fendant in error. 

The somewhat curious provision, in our Con- 
stitution against license is chargeable largely to 



Digitized by 



Google 



256 JANUARY TERM, 1912. [860.S. 

Argument for Defendant in Error. 

the feeling of the zealot that a certificate of license 
from the state is a "partnership with the devil;" 
that it is an affirmative 'character given by the 
state to sin. Other less fanatical, but none the less 
ardent temperance reformers believed that a license 
to a limited number of persons specifically granted 
would make the traffic respectable, a thing re- 
garded as baneful. • 

The main object, however, was to destroy the 
saloon, perhaps eventually to insure complete pro- 
hibition. Adler v. Whitheck, 44 Ohio St., 539; 
State V. Frame, 39 Ohio St., 422. 

A license granted before 1851 was looked upon 
as a privilege not a restraint. 2 Constitutional De- 
bates of 1873 (part 3), 3035. 

How does a law like the Dean character law 
differ according to the modern idea from a license 
system ? 

The approval of the modern idea is based upon 
the very same foundation upon which the "no- 
license" people of old based their objections. The 
idea is, by the process of personal selection on the 
part of the licensing authority, to give to the lim- 
ited few, of high character, a franchise which 
will render the occupation immune from social 
attack. The holder of a license not merely by dis- 
obedience of positive law, but by obnoxious conduct 
of any sort easily renders his franchise subject to 
revocation. What is the result? The result is 
inevitable that the licensee will have every in- 
centive to obey not only the law but the prevailing 
social morality — all the more so because he with a 
few others will have a complete monopoly. That 
is the purpose of a license law. 
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The Dean law under consideration produces no 
such result. Although it may have the effect of 
excluding from the business gamblers, felons and 
foreigners, it leaves the door open to thousands of 
others who are neither foreigners nor yet felons 
nor gamblers, to the untrammeled right to carry 
on the business. To be sure the Dean law ap^ 
proaches to a limited extent some of the purposes 
which a license law would insure. By keeping out 
gamblers, foreigners and felons, it limits the busi- 
ness, to some extent, to that part of the population 
from which undoubtedly a licensing board would 
or should choose its licensees. But that is true of 
any regulatory liquor law. If it is one purpose 
of a license law to prevent drunkenness on the 
premises (Section 12813, General Code), riotous 
conduct (Section 4261), vicious assemblages (Sec- 
tion 12806), gambling in saloons (Section 13057), 
selling to minors (Section 12961), or keeping a 
place where liquor is illegally sold (Section 13195), 
so it is the purpose of all the sections of the stat- 
utes herewith referred to, to prevent the same 
thing. And yet no one has ever contended that 
these punitive laws constitute the lawful traffic a 
licensed traffic. The Dean law, through the me- 
dium of a severe penalty, seeks to accomplish to 
some extent the same purpose, but it falls far 
short of being a positive and affirmative license 
law. 

Counsel then cite and comment upon the follow- 
ing authorities: State v. Hipp, 38 Ohio St., 199; 
Butzman v. Whitheck, 42 Ohio St., 223; State 
V. Sinks, 42 Ohio St., 345 ; Anderson v. Brewster, 
44 Ohio St., 576; Rowland v. State, 80 Ohio St., 
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711; Hayner v. State, 83 Ohio St, 178; License 
Tax Cases, 5 Wall, 462; Yick Wo v. Hopkins, 118 
U. S., 356; Slaughter-House Cases, 16 Wall., 36; 
Brannon on Fourteenth Amendment, 315; Bell's 
Gap Rd. Co. V. Pennsylvania, 134 U. S., 232; 
People, ex rel., v. Murray, 149 N. Y., 367; Com- 
monwealth v. Hana, 195 Mass., 262; Fairfaxes 
Devisee v. Hunter's Lessee, 7 Cranch, 602; Chirac 
V. Chirac, 2 Wheat., 259; State v. Travelers Ins. 
Co., 70 Conn., 590; Blair v. Kilpatrick, 40 Ind., 
312; In re Watson, 92 N. Y. Supp., 197; Templar 
V. Barbers' Bd. of Examiners, 131 Mich., 258; 
4 Ency. U. S. Sup. Ct Rep., 358, 362, 363; Bach- 
tel V. Wilson, 204 U. S., 36; Quong Wing v. Kirk- 
endall, 223 U. S., 59; St. John v. New York, 201 
N. Y., 633. 

Johnson, J. The law whose validity is chal- 
lenged is now included in Sections 6083 and 13219, 
General Code, 

In addition to the statement required by the 
statute providing for a tax on the business of 
trafficking in intoxicating liquors, it is now further 
provided that the person conducting the business 
shall answer certain questions. 

1. Are you, or if a firm, is any member of your 
firm an alien or an unnaturalized resident of the 
United States? 

2. Have you, or any member of your firm or 
any officer of your corporation, ever been convicted 
of a felony? 

3. Have you, within the past twelve months, 
knowingly permitted gambling to be carried on in, 
upon or in connection with your place of business? 
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4. Have intoxicating liquors been sold at your 
place of business to minors, except on the written 
order of their parents, guardians or family physi- 
cian, or to persons intoxicated or in the habit of 
getting intoxicated, within the past twelve months, 
with your knowledge? 

5. Have you knowingly permitted improper fe- 
males to visit your place of business within the 
past twelve months? 

Section 13219 provides a penalty for false 
answers to those questions, and Section 13221 
enacts that if the questions are answered in the 
affirmative and the person thereafter engages in 
the sale of such liquors he shall be fined, etc. 

Plaintiff in error suggests three reasons why the 
law is invalid. 

1. That it is in conflict with Section 18 of the 
Schedule of the Constitution of Ohio, because it 
is a license law. 

2. That it is in conflict with Section 2 of Article 
I, Constitution of Ohio. 

3. That it is in conflict with the Fourteenth 
Amendment to Constitution of the United States. 

The sole purpose of the enactment of the statute 
which is attacked is obvious. The desire of the 
legislature was to prevent the persons referred to 
in the questions from engaging in the traffic 

The original law touching the general subject, 
was passed in 1882, and that law as well as suc- 
ceeding ones relating to the same subject, were 
thoroughly considered by this court, in a number 
of cases, beginning with State v. Hipp, 38 Ohio 
St., 206. 
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The validity of the law in its forfn known as 
the Dow law, was finally upheld in the case of 
Adler v. Whitheck, 44 Ohio St., 539, and we do 
not think it necessary or profitable at this late 
day, to engage in discussion as to whether the 
liquor tax laws of Ohio, are license laws, and, 
therefore denied validity by Section 18 of the 
Schedule. 

It is, however, urged against the statute in ques- 
tion here that the necessary legal eflFect of the 
exclusion of the persons referred to, from the busi- 
ness, is to license those not included among those 
referred to, to engage in the business. 

Of course, it is not contended that the legislature 
intended the statute to be a license law. Its mani- 
fest and sole purpose is to exclude certain persons 
from the business. 

Section 18 of the Schedule of the Constitution 
of Ohio reads: "No license to traffic in intoxi- 
cating liquors shall hereafter be granted in this 
state, but the general assembly may by law pro- 
vide against the evils resulting therefrom." 

We cannot give assent to the view that a statute 
which affirmatively prevents certain described per- 
sons from engaging in the business, thereby li- 
censes those not within the description. 

The term "license" is not one whose meaning is 
involved in uncertainty or doubt. The object of a 
license is to confer a right that does not exist 
without a license. It is a permission to do some- 
thing which without the license would not be al- 
lowed. This definition is in substance that given 
in a number 6i cases. Youngblood v. Sexton, 32 
Mich., 406, Cooley, J. ; Home Ins. Co. v. Augusta, 
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SO Ga., 530; State v. Hipp, 38 Ohio St., 206; 
5 Words and Phrases, 4133. And Judge McII- 
vaine in State v. Frame, 39 Ohio St., 399, defines 
it : "A license is essentially the granting of a special 
privilege to one or more persons not enjoyed by 
citizens generally, or at least, not enjoyed by a 
class of citizens to which the licensee belongs. A 
common right is not the creation of a license." 

We think the framers of the Constitution used 
the word with this view of its meaning. The 
language is "No license, * * * shall hereafter be 
granted." It contemplates the license as an affirm- 
ative act. A positive actual grant, which shall 
secure to the grantee a specific, definite right, not a 
negative, undefined thing which may survive, or 
may be claimed to survive, after a process of 
exclusion of other things. A person cannot be- 
come a grantee by such a process. 

The clause providing for no license in Schedule 
18, must be read and considered, in connection 
with the concluding clause of the section, "but the 
general assembly may by law provide against the 
evils resulting therefrom." 

The presence of this clause, following the no- 
license clause, would seem to indicate, that while 
the state was not willing to give such approval to 
the traffic, as would be implied by an affirmative 
grant of license, yet it recognized the existence 
of the business itself, and desired to clothe the 
general assembly with power to legislate concern- 
ing It. ^ 

An interesting recital of the state of the law on 
the general subject, and the popular conception of 
it, at the time of the adoption of the Constitution, 
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is contained in the brief of Judge West in the case 
of State V. Hipp, supra. 

Acting under the regulatory clause of Section 
18, the legislature has from time to time, passed 
many laws to provide against the evils, etc. Laws 
to prevent sale of liquor in a brothel, against its 
sale within a certain distance of the Soldiers' 
Home, or near certain meetings, to prevent sale 
to an intoxicated person, and many similar laws. 

It would be a strange process of reasoning, 
which should conclude, that the effect of such laws, 
would amount to a license of such part of the 
traffic as is not conducted in the manner con- 
demned, although the laws were passed under the 
power given in the last clause of the same section 
of the Constitution which prohibits the license. 

The court in State v. Frame, 39 Ohio St., 409, 
say: ''We are inclined to think this clause was 
inserted for the purpose to repel an inference 
(from the facts that no restraint was imposed on 
the traffic by the Constitution, and legislative re- 
straint by license was inhibited) that the intention 
was, to withdraw the traffic from legislative con- 
trol." 

While some of the statutes which have been 
passed under the regulatory clause, deny the right 
to conduct the business, to those who come within 
the prescribed class, and while those who do not 
come within that class, or who have not violated 
some provision of such laws, are suffered to engage 
in the business, yet such statutes do not by impli- 
cation, grant a license to such persons, within the 
meaningf of the term, as included in Section 18 of 
the Schedule. 
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It is also contended by plaintiff in error, that 
the statute denies the equal protection of the laws, 
in violation of Section 2 of Article I, Constitution 
of Ohio, that, the act discriminates between per- 
sons engaged in the sale of intoxicating liquors, 
because only persons who are engaged in the busi- 
,ness, when the assessor makes his rounds, are 
required to make the certificate, and answer the 
questions referred to. 

This objection goes merely to the administrative 
part of the law. We suppose, that in ho case, can 
the mere ministerial or administrative agency, pro- 
vided by the terms of a statute, to secure its 
enforcement, be complete in its action and opera- 
tion. Under Section 2, Article XII, of the Consti- 
tution it is required that all property shall be taxed 
by a uniform rule at its true value in money. But 
the laws passed tmder that section, necessarily fix 
a certain day, on which the amount and value of 
the property shall be assessed. After that day, 
property comes and goes, and in the course of the 
administration of the tax laws, some escapes taxa- 
tion. But the law does not exempt it. It is simply 
not listed. 

It is also seriously urged that the law under 
examination is invalid, because under it an alien 
cannot engage in the business referred to, and 
that this is in contravention of the Fourteenth 
Amendment to Constitution of United States. 

The case of Yick Wo v. Hopkins, 118 U. S., 
356, it is insisted rules legislation such as involved 
here. In that case, an ordinance of the city of 
San Francisco provided, that it should be unlawful 
for any person to engage in the laundry business, 
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without first obtaining consent of the board of 
supervisors. The court held that the Fourteenth 
Amendment of Constitution of United States, ap- 
plies as well to aliens, as to citizens of the United 
States, and that, a law which in its operation 
arbitrarily forbids aliens to engage in ordinary 
kinds of business, to earn a living, was tmconstitu- 
tional and void. In that case, the exclusion was 
purely arbitrary, and on account of race hatred. 
There was no pretense that the discrimination was 
made in the exercise of the police power, which was 
justified by the peculiar character of the business. 

In the Slaughter-House Cases, 16 Wall., 36, it 
was held that the state of Louisiana, in the exer- 
cise of its police power, might lawfully grant to a 
company, for a specific term, the exclusive privilege 
of maintaining slaughter houses in a certain de- 
fined district, including the city of New Orleans. 
. It was recognized that while the business of a 
butcher is of great value and necessity, it is likely 
to endanger public health, under some circum- 
stances, and was subject to regulation. 

The state is necessarily invested with that which 
is called the police power, and which will be, and 
should be, put forth as an expression of the popular 
conception of the necessities of social and economic 
conditions. Under it may be done, and should be 
done, that which will best secure the peace, morals, 
health and safety of the community. 

The supreme court of the United States has 
forcibly stated the duty of upholding state police 
regulations, when enacted in good faith. Noble 
State Bank v. Haskell, 219 U. S., 104; Mugler y. 
Kansas, 123 U. S., 623. 
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It is not doubted that the state may classify 
persons, and objects, for the purpose of legislation, 
if the classification is based on proper and justifi- 
able distinctions, considering the purpose of the 
law. The Fourteenth Amendment was not de- 
signed to prevent all exercise of judgment by a 
state legislature, of what the interests of the state 
require, nor to compel it to run all of its laws in 
the channels of general legislation. Bachtel v. 
Wilson, 204 U. S., 36; St, John v. New York, 201 
U. S., 633. 

In Brannon on Fourteenth Amendment, it is 
said, at page 324 : "The amendment permits special 
legislation in all its varieties. Minneapolis & St. 
Louis R. R. Co. V. Herrick, 127 U. S., 210; Duncan 
V. Missouri, 152 U. S., 377. In other words, the 
state may distinguish, select and classify objects of 
legislation, and necessarily its power must have a 
wide range of discretion. Clear and hostile dis- 
crimination against particular persons and classes, 
especially such as are of unusual character, un- 
known to the practice of our government, might 
be obnoxious to the Constitution." 

In People, ex- rel. Einsfeld, v. Murray, 149 
N. Y., 367, the validity of a liquor tax statute 
(somewhat similar to the one involved here) was 
attacked, one of the grounds being that it was con- 
trary to the Fourteenth Amendment to the Consti- 
tution of United States, but the court sustained 
the law, however, without giving special notice to 
that objection. 

In Commonwealth v. Hana, 195 Mass., 262, it 
was held that a requirement that a license as 
hawker and peddler shall be granted only to a 
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person who is, or has declared his intention to 
become, a citizen of the United States, is constitu- 
tional and a reasonable exercise of the police 
power. The court say: "It is clear that a statute 
arbitrarily f^orbidding aliens to engage in ordinary 
kinds of business to earn their living would be 
unconstitutional and void. * * * The business of 
peddling furnishes such opportunity for the prac- 
tice of fraud that it is a proper subject for legis- 
lative regulation. * * * If in the same interest 
the legislature deems it important that licenses shall 
be granted only to citizens of the United States, it 
can hardly be said that they have exceeded their 
constitutional right in passing a law to that effect.*' 

In Trageser v. Gray, 7Z Md., 250, the law in 
question invested a board with power of granting 
licenses to sell liquors by retail only, to citizens of 
the United States of temperate habits and good 
moral character. The court held the law to be a 
valid exercise of the police power and not re- 
pugnant to the Fourteenth Amendment of the 
Constitution of United States. 

Other cases in which these principles are de- 
clared are, Blair v. Kilpatrick, 40 Ind., 312; 
Templar v. Barbers' Board of Examiners, 131 
Mich., 258. 

We do not think the statutes of Ohio, and of 
other states, which have barred aliens from the 
liquor traffic in the manner stated have arisen from 
a spirit of race hatred or inhospitality, or a pur- 
pose to deny the equal protection of our laws or 
equal opportunity under our institutions. But they 
are based on the belief, that an alien cannot be suf- 
ficiently acquainted with our institutions, and our 
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life to enable him to appreciate the relation of this 
particular business to our entire social fabric. 
When he has become more familiar with the spirit 
of the American people and their laws and has be- 
come a citizen, he will easily and readily (in the 
conduct of the business) assist in the furtherance 
of the policy of the state. 

The judgments of the courts below will for this 
reason be affirmed. 

Judgment ofRrmed. 

Davis, C. J., Spear, Shauck and O'Hara, JJ., 
concur. 



Rankin, Receiver, v. The United States 
Fidelity & Guaranty Company. 

Tertns of bond—Construed to be e/Feetive— Rather than defeat the 
intention— Bond for year to indemnify hank— Against dishonesty 
of cashier— Continuation of bond for another year— Construed 
as executed for two years, whew— Bank cashier wrongfully 
extends credit to depositor— Bondsmen liable to bank — Question 
of notice of liability to bondsmen— Law of indemnification. 

1. When the terms of a bond clearly indicate the intention of the 
obligor and obligee that there shall be an indemnity to the latter 
on account of the default of an employe, doubtful terms will be 
so construed as to effectuate rather than to defeat that intention. 

2L A bond being executed for one year to indemnify a bank against 
the dishonesty of its cashier occurring during the term of the 
bond, or any renewal thereof, and discovered within six months 
of such term, or renewal, and there being a subsequent instru- 
ment to continue the former in force for another year according 
to its terms and conditions, the instruments will be construed as 
though the bond had been originally executed for two years, 
there being no terms employed in either instrument to indicate 
the intention that an act of dishonesty occurring in the first year 
must be discovered within six months from the expiration of 
that year. 
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3. When the cashier of a bank, by a certificate which he knows to 

be false, extends to one as a depositor of the bank a credit to 
which he is not entitled, and this is done pursuant to an arrange- 
ment that the cashier shall derive financial benefit from the 
transaction, and loss to the bank results, there arises a liability 
upon a bond to indemnify the bank for all losses arising "from 
the fraud or dishonesty of the cashier amounting to embezzle- 
ment or larceny." 

4. A provision in a bond of that character requiring the obligee upon 

the discovery ol an act which may create a liability under the 
instrument to give notice thereof to the obligor at "the earliest 
practical moment" contemplates such and only such delay as in 
view of all circumstances may be reasonably necessary for the 
directors to acquire precise information respecting the default 
of the cashier and to enable them to determine whether it is of 
the grave character contemplated by the terms of the bond ; and 
whether the giving of a notice 45 days after the first information 
of the bank's condition is a compliance with the provision 
should be determined by the jury under proper instructions. 

(No. 125S&-Decided June 27, 1912.) 

Error to the Circuit Court of Lorain county. 

The Citizens National Bank of Oberlin passed 
into the hands of a receiver, and he brought suit 
to recover from the defendant in error on its 
bond to indemnify the bank against loss which it 
might sustain by reason of the fraud or dishonesty 
of its cashier, A. B. Spear. It was alleged that the 
loss of the bank in consequence of his misconduct 
largely exceeded the amount of the bond, $1S,0CX), 
and the prayer of the petition was for that sum 
with interest. By its terms the original bond was 
effective from February 5, 1903, to February 5, 
1904. Its obligatory terms, in so far as they are 
material to questions to be determined in the 
present case, are as follows : 
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''Now, Therefore, This Bond Witnesseth, That 
for the consideration of the premises the Company 
shall, during the term above mentioned or any 
subsequent renewal of such term, and subject to 
the provisions and conditions herein contained, at 
the expiration of three months next, after proof 
satisfactory to the Company, as hereinafter men- 
tioned, make good and reimburse to the said Em- 
ployer, such pecuniary loss as may be sustained by 
the Employer by reason of the fraud or dishonesty 
of the said Employe in connection with the duties 
of his office or position, amounting to embezzle- 
ment or larceny, and which shall have been com- 
mitted during the continuance of said term, or of 
any renewal thereof, and discovered during said 
continuance or any renewal thereof, or within six 
months thereafter, or within six months from the 
death or dismissal or retirement of said Employe 
from the service of the Employer within the period 
of this Bond, whichever of these events shall first 
happen ; the Company's total liability on account of 
said Employe under this Bond or any renewal 
thereof not to exceed the sum of Fifteen Thousand 
Dollars. 

"Provided, That on the discovery of any act 
capable of giving rise to a claim hereunder, the 
Employer shall, at the earliest practical moment, 
give notice thereof to the Company, and any claim 
made under this Bond shall be in writing, ad- 
dressed to the Company at its head office in the 
City of Baltimore." 

On December 18, 1903, the company executed 
to the bank the following continuance of said orig- 
inal bond : 
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'7if Consideration of the sum of Thirty Seven & 
50-100 Dollars, The United States Fidelity & Guar- 
anty Company hereby continues in force bond No. 
286619 in the sum of Fifteen Thousand Dollars on 
behalf of A. B. Spear in favor of Citizens NatL 
Bank, Oberlin, Ohio, for the period beginning the 
Sth day of February, 1904, and ending on the Sth 
day of February, 1905, subject to all the covenants 
and conditions of said original bond heretofore 
issued on the 5th day of February, 1903. 

"Witness the signatures of the 2nd Vice-Pres- 
ident and 4th Ass't Secretary this 18th day of 
December, 1903. 

"Albert H. Buck, Edw. J. Peniman, 

'^4th Ass't Secretary. 2nd Vice-President'' 

The breach of the bond was alleged in the peti- 
tion as follows: 

"Plaintiff says that the Citizens National Bank, 
of Oberlin, has suffered a pecuniary loss in the sum 
of $150,500.00 by reason of the fraud and dis- 
honesty of A. B. Spear, in connection with the 
duties of his office and position as cashier of said 
bank, amounting to embezzlement or larceny, in 
that said A. B. Spear conspired with, aided and 
assisted one C. L. Chadwick in unlawfully obtain- 
ing from the Citizens National Bank, of Oberlin, 
on August 12, 1903, $12,500.00; on October 2, 
1903, $2,400.00; on October 14th, 1903, $5,000.00; 
on November 1st, 1903, $15,600.00; on December 
7, 1903, $5,000.00; on February 23, 1904, $10,- 
000.00; by certifying as good, checks offered by 
the said Chadwick on the Citizens National Bank, 
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of Oberlin, at the time and for the amounts men- 
tioned, and on August 24, 1903, the sum of 
$80,000.00 by issuing to the said Chadwick two 
of the bank's drafts upon its Depository in New 
York, payable to the order of the said Chadwick, 
one for $30,000.00 and the other for $50,000.00, 
when as a matter of fact the said Chadwick had 
no funds in said bank and the bank was not in- 
debted to her in any way or in any sums whatso- 
ever, nor had the directors or officers of said bank 
authorized the said Spear to loan said Chadwick 
the sums aforesaid, or any part thereof, all of 
which was well known to the said A. B. Spear and 
C. L. Chadwick at the time; and furthermore, in 
that the said A. B. Spear on or about the 28th day 
of September, 1903, unlawfully, without any right 
so to do, appropriated to his own use the sum of 
$20,000.00, being the property of the Citizens 
National Bank, of Oberlin. 

"Plaintiff says that the fraud and dishonesty of 
said A. B. Spear, as aforesaid, was suspected by 
the Citizens National Bank, of Oberlin, and its 
representative, the Receiver thereof, on or about 
the 2nd day of January, 1905, and immediately 
thereupon notice thereof was given to the United 
States Fidelity & Guaranty Company, in writing, 
addressed to the Company's head office in Balti- 
more, that the character of the transactions and 
the amount of the shortage were not discovered 
tmtil February 2nd, 1905, and that Robert Lyons, 
Receiver of the Citizens National Bank, on behalf 
of said bank, on February 13, 1905, furnished the 
United States Fidelity & Guaranty Company rea- 
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sonable particulars and proofs of the correctness 
of said claim, as herein set out, verified by affi- 
davit." 

The evidence substantially established the mis- 
conduct of Spear as alleged in tlie petition and a 
resulting loss to the bank greatly exceeding the 
penal sum of the bond, all occurring during the 
year following the execution of the original bond. 

Serious embarrassment of the bank which re- 
sulted from the transactions between Spear and 
Chadwick were under consideration at a meeting 
of the directors held November 30, 1904, and Spear 
then admitted that in the methods alleged he had 
wrongfully extended the credit of the bank to 
Chadwick with the expectation that it would result 
in benefit to himself and one Beckwith, who was 
president of the bank. It also appeared in evidence 
that at meetings of the directors they permitted 
Spear to read the records of the bank's transactions 
instead of examining them themselves, and that 
he omitted to read the record of these transactions 
with Chadwick. There was also in evidence a 
letter from Chadwick to Spear concerning one of 
these transactions, in which she requested him to 
falsely certify a check for $15,500, and as an 
inducement said : "Now, I will pay you and Mr. B. 
well for this favor, and I am sure it will be safe." 
There was no direct evidence that Spear actually 
received money for his part in the transaction. 

With reference to questions now controverted, 
the view which prevailed in the court of common 
pleas throughout the trial was, that the continu- 
ance executed by the company extended for one 
year the requirement that the fraudulent conduct 
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should be discovered within six months; that the 
default of Spear was within the terms of the bond 
and that whether timely notice of the default had 
been given to the guaranty company was a ques- 
tion to be deiermined by the jury in view of the 
circumstances of tjie case. The jury returned a 
verdict for the bank for the amount of the bond. 
A motion for a new trial was overruled and a 
judgment followed the verdict. On a petition in 
error the circuit court reversed the judgment of 
the court of common pleas and rendered final 
judgment in favor of the guaranty company upon 
the ground that the conceded facts of the case 
showed, as a matter of law, that timely notice of 
the default had not been given to the company. 

Messrs. E. G., H. C. & T. C. Johnson and 
Messrs. Squire, Sanders & Dempsey, for plaintiff 
in error. 

The position taken by the receiver was that the 
renewal certificate continued in force the original 
bond of one year over the period of two years, and, 
that since the time for discovery was (by the 
l^tnguage of the bond) "during said continuance 
or any renewal thereof or six months thereafter," 
the maximum time for the discovery of acts com- 
mitted during the first year of the bond was ex- 
tended to six months after the expiration of the 
year covered by the continuation certificate. First 
Nat. Bank v. U. S. Fidelity & Guaranty Co., 110 
Tenn., 10, 75 S. W. Rep., 1*076; Fidelity & Deposit 
Co. V. Champion Ice Mfg., etc., Co., 133 Ky., 74, 
117 S. W. Rep., 393. 
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Were the acts of Spear such as were insured 
against? Do they amount to embezzlement or 
lirceny within the meaning of the bond? Ger- 
mania Fire Ins. Co. v. Schild, 69 Ohio St., 136; 
Livingston & Taft v. Deposit Co., 76 Ohio St, 
264; Bryant v. American Bonding Co., 77 Ohio 
St., 99; Steams on Suretyship, 450; 19 Cyc, S18; 
City Trust, etc., Co. v. Lee, 107 111. App., 263, 204 
111., 69, 68 N. E. Rep., 485 ; American Bonding & 
Trust Co. V. New. Amsterdam Casualty Co., 125 
111. App., 33; American Bonding & Trust Co. v. 
Milwaukee Harvester Co., 91 Md, 733, 48 Atl. 
Rep., 72. 

Under all the circumstances existing at the time 
of the failure of the bank and subsequent thereto, 
the notice given January 13 was timely within the 
meaning of the bond ; and, undoubtedly was not so 
long delayed as to establish, as a matter of law, a 
failure of performance of the requirement, ^tna 
Indemnity Co. v. /. R. Crowe Coal & Mining Co., 
154 Fed. Rep., 545; Perpetual Building & Loan 
Assn. V. v. S. Fidelity & Guarantee Co., 118 la., 
729; Fidelity & Deposit Co. v. Courtney, 186 

Messrs. Stearns, Chamberlain & Royon, for de- 
fendant in error. 

The contract in question contains the ordinary 
safeguards which surety companies employ in their 
bonds of indemnity known as "fidelity risks." 

The only safeguard provided for timely notice 
is that "discovery" of default must be within a 
certain time, and the effect of this is that if the 
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bank which has access to its own books and the 
means of discovery (the surety having none of 
these means of discovery) neglects to avail itself 
of its opportimities within the time limit, then it 
waives recovery on its bond. 

This arrangement must commend itself as emi- 
nently fair to the banks and reasonably safe to the 
surety if the time limit is not too long extended. 

The contract provides for a renewal or extension 
of the bond from year to year, with a provision 
that the penalty shall not be cumulative; that is, 
the penalty for one year shall not be added to the 
penalty of another year, and the combined penalty 
of all the years shall not be greater than that of 
any one year. 

If the covenant was capable of two distinct and 
reasonable meanings and the bank had adopted 
one of them and acted upon it, the surety could not 
complain that the interpretation which the bank 
had reasonably made and acted upon was held to 
prevail, but such is not the situation in this case. 
Coghlan v. Stetson, 19 Fed. Rep., 727, 

Whenever the courts have undertaken to con- 
strue the covenant involved in the case at bar they 
have always held the interpretation contended for 
by the plaintiff in error to be unreasonable. De- 
Jemette v. Fidelity & Casualty Co., 98 Ky., 558; 
Mayor of Brunswick v. Harvey, 114 Ga., 733; 
Proctor Coal Co. v. U. S. Fidelity & Guaranty 
Co., 124 Fed. Rep., 424; JJ. S. Fidelity & Guar- 
anty Co. v. Williams, 96 Miss., 10, 49 So. Rep., 
742; Germania Fire Ins. Co. v. Schild, 69 Ohio St., 
136; Trustees v. Fidelity & Deposit Co., 76 Ohio 
St., 253. 
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As to the meaning of the words, "amounting to 
embezzlement or larceny/' we cite: Reed v. Fi- 
delity & Casualty Co., 189 Pa, St., 596; U. S. 
Fidelity & Casualty Co. v. Overstreet, 27 Ky. L. 
Rep., 248; U. S. Fidelity & Guaranty Co. v. Egg 
Shippers', etc., Co., 148 Fed. Rep., 353; Guarantee 
Co. of N. A. V. Mechanics' Sav. Bank & Trust 
Co., 100 Fed. Rep., 559; American Bonding & 
Trust Co. V. Milwaukee Harvester Co., 91 Md., 
733 ; Williams, Recr., v. U. S. Fidelity & Guaranty 
Co., 105 Md., 490. 

Upon the question of notice, we refer to: Mar- 
tin V. Webb, 110 U. S., 7; Orme v. Baker, 74 Ohio 
St., 337. 

Shauck, J. For three independent reasons 
counsel for the guaranty company insist that the 
court of common pleas erred in rendering judg- 
ment against it. Although the judgment was re- 
versed by the circuit court for but one of these 
reasons, counsel insist here, as they may, that the 
reversal should have been upon all of the groimds 
of error alleged. They urge that the action could 
not be maintained because the time limited by the 
terms of the indemnifying contract for the dis- 
covery of the defaults had been exceeded. The 
stipulation of the bond is that the company shall 
make good "such pecuniary loss as may be sus- 
tained by the employer by reason of the fraud or 
dishonesty of the said employe in connection with 
the duties of his office or position amounting to 
embezzlement or larceny, and which shall have 
been committed during the continuance of said 
term or any renewal thereof and discovered during 
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said continuance or any renewal thereof, or within 
six months thereafter." 

The acts of Spear which resulted in loss to the 
bank were committed prior to February S, 1904, 
that is, within the period covered by the original 
bond, and they were not discovered until more 
than six months after that date. It is entirely 
clear that if the question involved a consideration 
alone of the terms of the original bond, the time 
limited for the discovery has been exceeded. But 
the terms of the original bond show that when it 
was executed, a renewal or continuation thereof 
was contemplated, and an instrument was executed 
whereby the company continued in force "the orig- 
inal bond subject to its covenants and conditions 
until February 5, 1905." It is obvious that these 
instruments are to be construed together ; not only 
because they relate to the same subject-matter, but 
because each in terms refers to the other. On this 
point counsel are agreed. In favor of the obligee 
it is insisted that the instruments thus construed 
are, in legal effect, the same as though the original 
bond had been executed for two years instead of 
one, and that this view must determine all ques- 
tions respecting the rights and liabilities of the 
parties, so that the company shall be liable for a 
single penalty, and there is a continuance for a 
year of the period in which Spear's default might 
create a liability for that penalty, as well as for 
the time of its discovery. 

In favor of the obligfor it is insisted that how- 
ever it would be as to other questions which might 
arise, there should, with resoect to the question 
presented, be such construction as would be re- 
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quired by an express stipulation that notwith- 
standing the continuance, a liability on account of 
a default occurring within the first year should be 
conditioned upon the discovery of th^t default 
within six months after the end of that year. 
There being no such express stipulation we have 
to inquire whether it is implied in the natural 
meaning of the words used and their grammatical 
and logical relation. It might be conjectured that 
the parties regarded the word "renew" used in the 
first instrument as synonymous with the word 
"continue" used in the second. But there need be 
no resort to conjecture since what the parties did 
in the second instrument was "to continue in force 
the former instrument for the period beginning the 
5th day of February, 1904, and ending on the 5th 
day of February, 1905, subject to all the covenants 
and conditions of said original bond." By the 
material stipulations of the original bond the 
obligor undertook to make good any loss which 
the obligee might sustain by reason of the fraud 
or dishonesty of its cashier "committed during the 
continuance of said term or any renewal thereof 
and discovered during said continuance or any 
renewal thereof, or within six months thereafter." 
Here are no words of severalty or discrimination 
respecting the time of the discovery, and since it 
would not be within the proper function of inter- 
pretation to supply such words, the terms of the 
stipulation must be regarded as within the same 
construction. This view is enforced by the con- 
sideration that the term during whose continuance 
a default was contemplated by the original instru- 
ment is the term which was continued by the 
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express terms of the second. No terms are used 
to suggest that any difference in the relation of 
the parties was intended by the second instru- 
ment than such as would have existed if the orig- 
inal bond had been for two years. It is conceivable 
that if this question had been anticipated by the 
parties at the time of the execution of these instru- 
ments, clearer terms would have been used to 
express their intention with respect to it. But 
certainly in view of their stipulations, nothing 
more favorable to the obligor can be concluded 
than that an interpretation against it is doubtful. 
It being entirely clear that within the contempla- 
tion of both parties their stipulations were for the 
purpose of affording indemnity to the obligee, all 
substantial doubts with respect to the meaning of 
the terms they employ should be so resolved as 
to effectuate that obvious intention. That rule of 
interpretation is familiar and it is illustrated in 
cases cited in the briefs. 

Counsel for the obligor further insist that the 
default of the cashier was neither embezzlement 
nor larceny, and that, therefore, it was not within 
the terms of its obligation to make good "such 
pecuniary loss as may be sustained by the em- 
ployer by reason of the fraud or dishonesty of 
said employe * * * amounting to embezzlement 
or larceny." The parties were stipulating for the 
indemnity of the obligee. They were not con- 
cerned with the enforcement of the criminal laws 
of the state. It was not intended to indemnify 
against loss from the cashier's negligence or bad 
judgment. They adopted as descriptive of the mis- 
ccHiduct contemplated, the phrase fraud or dis- 
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honesty amounting to embezzlement or larceny. 
If only indemnity on account of conduct amounting 
to technical embezzlement or larceny had been 
intended that intention would have been naturally 
expressed more clearly in fewer words. Cer- 
tainly we should not reach the correct conclusion 
with respect to this question if we should deny 
all effect to the words "fraud or dishonesty 
amounting to/' which denial is involved in the 
argument of counsel for the obligor. It is very 
likely true that the cashier did not expect or intend 
that the bank should suffer loss from his trans- 
actions with Chadwick. She had doubtless quick- 
ened the pulsation of his venerable heart with 
dazzling stories of her enormous wealth, and he 
reached the conclusion, usual in such cases, that 
he could fraudulently and dishonestly exercise his 
authority as cashier to his own pecuniary advan- 
tage, and without loss to the bank. The fraud, 
dishonesty and misuse of his authority as cashier 
were intended. That his conduct was for gain is 
the only motive suggested by the circumstances. 
If his own admission to that effect is not properly 
shown in the record, or if it is not competent in 
this case, that motive is clearly shown by the 
letter of Chadwick presented in the record, in 
which, during these transactions she effectively 
solicited the false certification of a check for a 
large amount, proposing as an inducement "I will 
pay you and Mr. B. well for this favor — ^and I am 
sure it will be safe." To this the only answer from 
counsel is, that there is no evidence that Spear 
ever realized any financial gain from these trans- 
actions. The reply may be as brief as the answer. 
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Motive and intention may be as well shown by 
the hope of illicit gain as by its realization. A 
decision in favor of the guaranty company upon 
this ground would imply that its business in this 
state consists in the collection of premiums. 

A third proposition made by counsel for the 
obligor, if it is sound, justifies not only the re- 
versal of the judgment of the court of common 
pleas, but also the final judgment in favor of the 
guaranty company which the circuit court ren- 
dered. The proposition is that the facts which 
were conclusively established upon the trial showed 
that the obligee had failed to comply with the 
terms of the bond imposing upon it a duty in 
the following terms: "Provided that on the dis- 
covery of any act capable of giving rise to a claim 
hereunder the employer shall, at the earliest prac- 
tical moment give notice thereof to the company." 
The parties did not see fit to fix a definite date, or 
the time within which notice should be given to 
the company. In lieu of such precise stipulation 
they fixed the day for the giving of the notice 
by the flexible phrase "at the earliest practical 
moment." By this they doubtless meant that the 
notice should be given as soon as it would be 
practicable to give it. In determining the eflFect of 
this stipulation it must be assumed that the par- 
ties contemplated every consideration by which 
the minds and conduct of those representing the 
bank would naturally be affected, the character of 
the misconduct of the cashier which would create 
liability upon the bond, a precise comprehension 
of the requirement that it must be fraud or dis- 
honesty amounting to embezzlement or larceny. 
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the caution which prudent men would exercise in 
making so grave a charge against one who had 
been highly esteemed for integrity, as well as the 
confusion and doubt which would arise from the 
intervention by the Federal authorities to perform 
their duties, as prescribed by the law, under which 
the bank was organized and conducted. Obviously 
flexible terms were used because it was at the 
time of making the contract impossible to foresee 
all of the considerations which would naturally 
and, therefore, properly, determine the time when 
notice should be given. While counsel for the 
obligor claim too much from the evidence respect- 
ing discoveries made by the directors on November 
30, 1904, it does appear that upon the evening of 
that day, which was Sunday, one of the directors 
called a meeting at his office. He called the meet- 
ing in view of the fact that upon the previvous 
day depositors had withdrawn money from the 
bank in unusual amounts and the cashier had 
upon that day expressed to him the opinion that 
the bank had become insolvent from the trans- 
actions with Chadwick. The object of the meeting 
was to determine whether the bank should open 
on the following day. No other purpose was con- 
templated in the call. At that meeting there was 
submitted the admission of the cashier to one of 
the directors that credit amounting to $240,000 
had been extended to Chadwick, not upon collateral 
security furnished by her, but in reliance upon 
her ownership of more than two millions of securi- 
ties which she represented she had on deposit in 
Cleveland, the expectation of the cashier and pres- 
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ident that they would profit by these transactions, 
and that in his opinion the bank had become 
insolvent in consequence thereof. The corre- 
spondence with Chadwick at the time of these 
transaction was not present, nor was there con- 
clusive evidence of the falsity of her representa- 
tions as to her wealth. On the following day the 
condition of the bank was reported to the Comp- 
troller of the Currency, who promptly took pos- 
session of the bank. Investigations by experts 
followed, the facts now known were conclusively 
ascertained, and on January 15, notice was given 
to the guaranty company. The attention of the 
directors at the meeting of November 30, was 
naturally confined to the only question they were 
called to consider, whether the bank should be 
opened on the following day. That question 
pressed for immediate determination. They were 
not then informed of the inculpating evidence 
contained in the subsequently discovered letters 
of Chadwick, nor of the details of the Chadwick 
transactions, nor of the later ascertained certainty 
that they had rendered the bank hopelessly in- 
solvent. Even if all these facts had been known 
and considered at that meeting it would be nat- 
ural, and, therefore, within the contemplation of 
the parties to the bond, that the directors by seek- 
ing the advice of counsel, and otherwise should 
exercise great caution before making so grave a 
charge as the notice would imply. These views 
are entirely consistent with those relating to sim- 
ilar stipulations as construed in cases cited in the 
briefs. The obvious sincerity with which counsel 
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for the company, even in the light of all that is 
now known, insist that there was no "act capable 
of creating a liability" under the bond, strongly 
suggests that the course taken by the directors was 
reasonable and natural. The rights and liabilities 
of the parties to this action are fixed by contract, 
and we need not advert to any of the cited cases 
which have been determined by a consideration of 
rules governing the relation of officers of banks to 
their stockholders and depositors. For the reasons 
stated the trial judge properly regarded the ques- 
tion of timely notice as one to be determined by 
the jury. It would not have been more obviously 
so if the stipulation had been for notice within a 
reasonable time. 

The contention of counsel for the obligor is 
rather that the facts relating to the subject of 
notice were, as to their existence and significance, 
so clearly established that it was the duty of the 
court to decide that timely notice had not been 
given, which view we think erroneous for the 
reasons already given. It does not seem to be, nor 
could it well be claimed, that in the submission of 
this question to the jury the court erred to the 
prejudice of the obligor. It was said in the charge 
"earliest practical moment does not mean instantly, 
but it does mean very soon. If the bank on No- 
vember 30, knew of such acts of Spear as required 
notice to be given under the foregoing instruc- 
tions, then notice in January would not be at the 
earliest practical moment. Whenever any discovery 
was made, which required notice, the representa- 
tive of the bank should have acted promptly and 



Digitized by VnOOQ IC 



86 O. S.] RANKIN v. GUARANTY CO. 285 

Opinion of the Court. 

quickly and reasonably under all the circumstances, 
and it is for you to determine from all the evidence 
in the case just when the discovery was made, 
when notice was given, and whether or not notice 
was given at the earliest practical moment after 
the discovery." Certainly the obligor could not 
complain of the terms in which the obligation of 
the bank was thus stated. 

Upon these views we conclude that the judgment 
of the circuit court was not justified by the rea- 
sons which it gave, nor for any other reasons 
apparent upon the record. 

The judgment of the circuit court will be re- 
versed and that of the common pleas affirmed. 

Judgment reversed. 

Davis, C. J., Spear, Johnson^ Donahue and 
O'Hara, JJ., concur. 



Digitized by VjOOQIC 



286 JANUARY TERM, 1912. [860.S. 

Syllabus. 

HiLSINGER ET AL. V. TrICKETT. 

Requirement of statute as to statement of facts in petition of 
plaintiff-^EfFect where plaintiff offers evidence differing from 
petitions-Suit agaif^st bank to recover money— Alleged to be 
lost by bank's negligence-^In collecting certificate of deposit— 
Question of evidence and pleadings — Choice of bank as col- 
lecting agent— Implies agency may be performed according to 
prevailing usage— Bank usage presumed to be reasonable— Law 
of bank deposits and collections. 

1. The requirement of the statute that the petition of the plaintiff 
must contain a statement of facts constituting a cause of action, 
is not satisfied where material facts essential to a recovery are 
omitted from the petition, and the plaintiff seeks to rely as a 
basis of recovery upon averments in the answer and a mere 
denial thereof by reply. And if at the trial the plaintiff offers 
evidence to support a ground of recovery substantially different 
from that set up in the petition, and the same is objected to as 
incompetent because of variance from the allegations of the 
petition, proper practice requires that such evidence shall be 
excluded until the plaintiff has amended his pleading and an 
issue is made up respecting the new matter incorporated in such 
amendment. 

Hence, in a suit against a bank to recover upon an allegation that 
at a date named the plaintiff deposited with the bank a sum of 
money named which sum was deposited under a verbal contract 
by which the bank was to safely keep said money and pay such 
checks as plaintiff should draw and repay any balance thereof 
to plaintiff, evidence showing that no money was in &ct 
deposited but that a certificate of deposit for the amount named 
issued by a distant bank to the plaintiff was at that time indorsed 
by plaintiff to the defendant bank, and evidence seeking further 
to show that by the negligence of the bank in its effort to 
collect such certificate the debt was lost, and the bank was there- 
fore liable because of such negligence, is incompetent under the 
pleadings and its admission over the objection of defendant 
pre judical error. 

2. One who chooses a bank as a collecting agent impliedly agrees 
that the agency may be performed in accordance with sudi 
reasonable methods prevailing at the place of collection as have 
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ripened into usage, not in conflict with the general law, although 
he has no actual knowledge of their existence. 

3. Where a bank receives by mail from the payee, a certificate of 

deposit issued by a distant bank, the payee stating in the ac- 
companying letter that it is for deposit to his credit, and asks 
for a deposit slip and two or three checks, the said payee never 
before having had any account or dealings with the bank, and 
the bank responds by mail a^nowledging receipt of the cer- 
tificate and advising that credit has been given his account, and 
a slip is enclosed showing that the certificate has been deposited 
to the payee's credit, and also enclosing two or three checks, 
and no other request is made or answer given, the transaction 
does not in law amount to a purchase of the certificate by the 
bank, but as a receipt of the same for collection only. 

4. Usage of banks prevalent in the vicinify, and generally followed, 

are presumed to be reasonable, and the burden of showing them 
unreasonable is upon the one who assails them, the question 
being not is the custom reasonable but has it been shown to 
be unreasonable. 

5. A deposit with a bank of a certificate of deposit issued by a 

distant bank, by the payee, with request to credit same, no other 
request or instruction being given, implies that the proceeds of 
the certificate, when collected, are to be deposited to the 
party's credit, and then subject to his check, and not remitted 
otherwise to the depositor. 

d It IS not negligence per se for a bank which has received a 
certificate of deposit for collection to send it by mail to the bank 
issuing the same, with a request for payment, where such is 
the custom among banks, and there is no other bank in the 
town where the certificate was issued. 

7. It is not negligence per se for a collecting bank, in the absence 
of instructions to the contrary, to accept in conditional payment 
of a certificate of deposit a draft or check of the issuing bank 
where such is the custom of banks in the vicinity. 

B. One who seeks to recover of another on the ground of negligence 
on the part of that other assumes the burden of maintaining 
not only the negligence complained of but that -such negligence 
has occasioned him toss. 

(No. 12882-Decided June 27, 1912.) 
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Error to the Circuit Court of Jefferson coimty. 

The plaintiffs in error, L. H. and J. C. Hilsinger, 
were, during the month of September, 1906, and 
later, engaged in the banking business as a part- 
nership under the name of the Bank of Toronto, 
in the village of Toronto, Jefferson county, Ohio. 
The defendant in error, J. A. Trickett, was then a 
resident of the village of Middleport, Meigs county, 
Ohio. 

On February 20, 1908, Trickett began a suit 
in the common pleas of Jefferson county against 
the Hilsingers, to recover upon a claim expressed 
in the petition '*that on the 22d of September, 
1906, plaintiff deposited with said Bank of Toronto 
the sum of $1,400, which sum was deposited under 
a contract, not in writing, by which the said Bank 
of Toronto was to safely keep said money and out 
of the same pay such check or checks as the plain- 
tiff would draw upon the same and repay said 
money, or any balance thereof, to the said plaintiff 
on demand." 

The answer filed shortly thereafter admitted the 
formal parts of the petition, and, as a first defense, 
denied every other allegation, thus denying the 
making of the deposit alleged. As a second de- 
fense the answer alleged that on the day named 
the plaintiff, then living at Middleport, Ohio, for- 
warded to the Toronto bank a certificate of deposit 
for fourteen hundred dollars on the Middleport 
bank of Middleport, Ohio, for the purpose and 
with the intention of leaving the same for collec- 
'^ tion, and when so collected to be subject to the 
check of plaintiff; also, in substance alleging, with 
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some detail as to the steps taken to collect the cer- 
tificate, that the same was not collected because 
of the insolvency of the bank issuing the certificate, 
said bank having made an assignment for the 
benefit of creditors. There followed a third de- 
fense which it is not necessary to further notice 
here. The reply averred that plaintiflF did not leave 
the certificate of deposit for collection, but that the 
same was left with said defendants for deposit. 

At the trial the plaintiif offered no evidence in 
support of the allegation of the petition that he 
had deposited money with the Toronto bank, but 
offered evidence respecting the certificate of deposit 
and for the purpose of showing that the bank was 
negligent in and about the effort to collect the 
certificate, and because of such negligence the 
certificate was not collected from the Middleport 
bank, and further to show that the defendants 
were liable to him for the amount of the loss. 
• This evidence was objected to by the defendants 
as an attempted departure from the allegations of 
the petition, and as not competent under the reply, 
there being no allegation whatever in that pleading 
of negligence against the defendants, but on the 
contrary a repetition of the claim of the petition 
which bases a right of recovery on an alleged 
deposit. Defendants' objection was overruled and 
the evidence admitted. The trial resulted in a 
judgment for the plaintiff, which judgment was 
affirmed by the circuit court. The defendants, 
plaintiffs in error, seek a reversal of both judg- 
ments. Further material facts will be foimd stated 
in the opinion. 
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Mr. P. P, Lewis and Mr. Dio Rogers, for plain- 
tiffs in error. 

Checks, drafts, and other bills of exchange are 
the means of transferring the money in nearly all 
commercial transactions, and in authorizing an 
agent, whether a bank or individual, to make col- 
lections, it may be assumed in the absence of in- 
struction to the contrary that the authority is to be 
executed in the manner usual and customary in 
the commercial world. While the agent may not 
accept anything but the actual cash in satisfaction 
of the claim, he may receive a check or draft, 
negotiable and payable on demand, which he has 
good reason to believe will be honored upon pres- 
entation, as a ready and more convenient means of 
obtaining the money in conditional satisfaction of 
the debt. GrifRn v. Erskine, 131 la., 444, 109 
N. W. Rep., 13; Weller Co. v. Gordon & Co., 7 
C C, N. S., 303, 70 Ohio St., 489; Ford v. Os- 
home, 45 Ohio St.. 3; Potter v. Potter, 27 Ohio 
St., 84. 

There is nothing whatever in this record to 
show that the draft sent to the First National 
Bank of Pittsburg was sent and received in satis- 
faction of the certificate of deposit, and yet the 
rule is that such satisfaction should be clearly 
proven. 

Now, what we are claiming is that according to 
the case of Weller Co. v. Gordon & Co., supra, 
the other side cannot simply assume that when the 
Pittsburg bank received the draft by letter, that 
it thereby took it at its own risk and in absolute 
pa3mient of the claim for collection, nor can such 
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fact be found oy a mere preponderance of the 
evidence; but it comes squarely within the rule, 
well established by this court, that where clear 
proof is required, the supreme court will look into 
the evidence to see whether the "rule has been 
disregarded. Boughman v. Boughman, 69 Ohio 
St., 273. 

The plaintiff nowhere charged negligence. In- 
deed the reply simply and squarely supports and 
avers the same right of recovery as that stated in 
the petition. So that, unless they had the right 
to abandon their case entirely, and stand upon the 
averments of the answer as to the right of recovery 
on the ground of negligence, they clearly failed. 
We claim it was incumbent upon the plaintiff, at 
the trial, to prove his own case, and that until 
he averred negligence, he had no right to introduce 
evidence to prove negligence, and that failing to 
prove his own case on contract, he cannot stand 
on the answer, and on his proof of negligence 
outside of any averment of any pleading in the 
case. 

A plaintiff basing his right to recover upon a 
special contract cannot in support of his claim, 
rely upon the evidence introduced by the defendant, 
which shows a different contract, but must prove 
his own case. Cremer v. Miller; 56 Minn., 52. 

To aver a contract, and prove negligence \n the 
performance of a different contract, as a basis for 
recovery, is certainly a failure of proof. Dean v. 
Yates, 22 Ohio St., 397. 

The burden of proof is on plaintiff to show that 
the paper was collectible, that the bank was negli- 
gent in not collecting, and that an actual loss has 
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followed. The measure of damages is the actual 
loss resulting from the collector's omission of duty. 

5 Cyc, 511; Sahlien v. Bank, 90 Tenn., 222; 
Bruce v. Baxter, 7 Lea (75 Tenn.), 477. 

Can a bank in making a collection receive checks 
and drafts? Kirkham v. Bank, 165 N. Y., 132; 
Smith V. Miller, 43 N. Y., 171, 52 N. Y., 545; 
Noble V. Doghten, 72 Kans., 336, 83 Pac. Rep., 
1048; Citizens Bank v. Houston, 98 Ky., 139; 
Farmers' Bank & Trust Co. v. Newland, 97 Ky., 
464 ; Kershaw v. Ladd, 34 Ore., 375 ; Jefferson Co. 
Sav. Bank v. Commercial Nat. Bank, 98 Tenn., 
337; Union Nat. Bank v. Citizens' Bank, 153 
Ind., 44. 

Is it negligence for a collecting bank to send 
paper by mail to the drawee bank for payment? 
The authorities are divided on the question, but 
there being no other bank at Middleport, Ohio, 
the authorities seem to be substantially agreed that 
in such case it is proper. BoUes Modem Law of 
Banking, 548. 

Once it was the universal custom to send checks 
and other instruments directly by mail to the 
drawee bank for collection; and this practice still 
prevails in some states. On the other hand it has 
been condemned by many of them unless there is 
no other bank in the place ; or instructions or other 
circumstances attending the deposit justified the 
bank in sending to the drawee for payment Indig 
V. Nat. City Bank, 80 N. Y., 100; Briggs v. Cen- 
tral Nat. Bank, 89 N. Y., 182; People v. Merchants 

6 Mech. Bank, 78 N. Y., 269; Corn Exch. Bank 
V. F. N. Bank, 118 N. Y„ 443; National Revere 
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Bank V. Nat. Bank, 172 N. Y., 102; Hutchinson 
V. Manhattan Co., 150 N. Y., 250; Farwell v. 
Curtis, 7 Biss., 160; Ripley Nat. Bank v. Latimer, 
64 Mo. App., 322. 

Mr. Mollis C. Johnston and Mr. J. O. Naylor, 
for defendant in error. 

Taking up the question as to whether there is a 
variance between the allegations of the petition 
and the evidence, we believe that this question is 
entirely controlled by Sections 11556, 11557 and 
11364, General Code. 

A defect in the petition may be cured by the 
allegations in the answer and reply. 1 Bates 
Pleading and Practice, 543 ; Union Ins. Co. v. 
McGookey, 33 Ohio St., 555; Dayton Ins. Co. v. 
Kelly, 24 Ohio St., 345. 

Averring a money consideration and proof of a 
note is not even a variance, for the note was 
treated as money. 1 Bates Pleading and Practice, 
515; Hadley v. Boro, 62 Vt., 285. 

There is no variance unless the other party is 
misled. Section 5294, Revised Statutes; 1 Bates 
Pleading and Practice, 517, 527; C. H. V. & T. Ry. 
Co. V. Gaffnev, 65 Ohio St., 104; Ralston v. Kohl's 
Admr., 30 Ohio St., 92; Barnett v. Ward, 36 Ohio 
St., 107; Banta v. Martin, 38 Ohio St., 534. 

We contend that the Pittsburg bank was the 
agent of the Bank of Toronto, and not the sub- 
agent of Trickett, and think that our contention is 
entirely borne out by all authorities: Reeves, 
Stephens & Co. v. State Bank, 8 Ohio St., 466; 



Digitized by VnOOQ IC 



294 JANUARY TERM, 1912. [860.S. 

Argument for Defendant in Error. 

First Nat. Bank v. Mansfield Sav. Bank, 10 C. C, 
233; Young & Pomeroy v. Executors, etc., 2 
Dis., 485. 

As to the negligence of the Toronto bank, we 
cite: 5 Cyc, 504; Exchange Nat. Bank v. Third 
Nat. Bank, 112 U. S., 288; Allen v. Merchants' 
Bank, 22 Wend., 215, 34 Am. Dec, 289; Gallipolis 
First Nat. Bank v. Butler, 41 Ohio St., 519, 52 
Am. Rep., 94; Merchants' Nat. Bank v. Goodman, 
109 Pa. St., 422, 58 Am. Rep., 728; German Nat. 
Bank V. Burns, 12 Col., 539, 13 Am. St. Rep., 247; 
Fabens v. Mercantile Bank, 23 Pick., 330, 35 Am. 
Dec, 59; Isham v. Post, 141 N. Y., 100, 38 Am. 
St. Rep., 766; Thompson v. State Bank, 3 Hill 
(S. Car.), 77, 30 Am. Dec, 354; 3 Am. & Eng. 
Ency. Law (2 ed.), 805; 2 Randolph on Commer- 
cial Paper, sec 1106. 

We claim that the Pittsburg bank was negligent 
in accepting from the Middleport bank a Cincin- 
nati draft in payment of the certificate of deposit. 
An agent for collection cannot accept part pa3mient 
without special authority, and can receive money 
only. 5 Cyc, 505; 1 Am. & Eng. Ency. Law 
(2 ed.), 1027; Graydon v. Patterson, 13 la., 256, 
81 Am. Dec, 432; Bank of Antigo v. Union Trust 
Co., 149 III, 343, 36 N. E. Rep., 1029; Nat. Bank 
of Commerce v. Amer, Exchange Bank, 151 Mo., 
320, 74 Am. St., 527; Midland Nat. Bank v. 
Brightwell, 148 Mo., 358, 71 Am. St., 608; Pep- 
perday v. Citizens Nat. Bank, 183 Pa. St., 519, 
63 Am. St., 769. 

We claim the Pittsburg bank was negligent in 
presenting the certificate for payment direct to the 
drawer instead of sending it to a nearby bank, 
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for instance one of the three Pomeroy banks, any 
one of which was not more than two miles from 
the Middleport bank, and within as close reach 
of it, as if it had been in the same town. Minne- 
apolis Sash & Door Co. v. Metropolitan Bank, 
76 Minn., 136, 77 Am. St., 609; Drovers Nat. Bank 
V. Anglo-American Packing Co., 18 111. App., 191. 

Spear, J. It is shown by the record that the cer- 
tificate of deposit issued by the Middleport bank to 
Trickett, and mailed by him to the Toronto bank on 
September 20, 1906, was received by the Toronto 
bank on September 22, 1906. The letter accompany- 
ing the certificate stated that it was "for deposit in 
your bank to my credit,'* and requested that the 
bank send deposit slip and two or three checks. 
The deposit slip which the bank sent Trickett on 
September 22 contained this: "Deposited by J. A. 
Trickett checks as follows $1,400.00," and the ac- 
companying letter acknowledged receipt of the 
certificate (mistakenly called a check), "for which 
we have given your account credit." The amount 
($1,400.00) was then placed to the credit of Trick- 
ett on the bank's book. On September 22, 1906, 
the bank mailed the certificate to the First National 
Bank of Pittsburg, Pennsylvania, that bank being 
a regular correspondent of the Toronto bank and 
being a bank in a city where, under the banking 
laws, the Toronto bank was required to keep its 
reserve, and the nearest reserve city. The Toronto 
bank had no correspondent bank at Middleport, 
and the sending of the certificate to the Pittsburg 
bank for collection was the usual and customary 
way of making such collections by banks in the 
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locality of the Toronto bank. The certificate was 
received by the Pittsburg bank, by regular course 
of mail, on Monday, September 24, and on the 
same day that bank mailed the certificate to the 
Bank of Middleport for payment, along with other 
claims for collection. September 26 the Bank of 
Middleport mailed to the Pittsburg bank a draft 
on a Cincinnati bank covering the certificate and 
other claims, which draft, on presentation for pay- 
ment, was dishonored. September 27, 1906, the 
Middleport bank made an assignment for the 
benefit of creditors, and in October following bank- 
ruptcy proceedings were commenced against it and 
its affairs subsequently settled in the bankruptcy 
court. Dividends amounting to $419.61 were paid 
on a claim based on the certificate. Other than 
this amount the certificate remains unpaid. Two 
checks drawn by Trickett on the Toronto bank were 
paid by that bank, one dated September 29 by 
New York draft on October 1, 1906, for $250, 
and one, later, for $5. The amount of the cer- 
tificate was. charged back to Trickett soon after 
learning of the failure of the Middleport bank, 
which crediting in the first instance and charging 
back was the customary and ordinary method of 
keeping such accounts by banks in that vicinity. 
Trickett's checks ($250 and $5) were paid by the 
bank, apparently supposing the certificate to be 
good and supposing Trickett to be good, and that 
he would make it right The bank had never 
before done business with Trickett, although the 
firm was somewhat acquainted with him person- 
ally. Beinef advised by the bank of the dishonor 
of the certificate Trickett, under date of October 
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5, 1906, wrote the bank this: "I have used up all 
the draft you sent me and will try and think some 
way to pay you back/' undoubtedly referring to 
the draft received for his $250 check of 29th 
September. 

Coming now to some legal aspects of the case, 
the first question relates to the admission over 
objection of evidence offered by plaintiff at the 
trial for the purpose of showing that the bank, or 
its alleged agent the Pittsburg bank, had been 
guilty of negligence which prevented collection of 
the certificate, and that plaintiff had been preju- 
diced thereby. We are of opinion that the evidence 
was incompetent and that its admission was preju- 
dicial error. No such claim was made in the 
petition, nor, indeed, is such allegation contained 
in the reply, that pleading seeming to still adhere 
to the averment of the petition with respect to a 
deposit, the language being that plaintiff did not 
leave the certificate for collection, but for deposit. 
Many changes have been made as to pleadings by 
legislation enacted since the code of 1853 was 
adopted and marked liberality is shown by legis- 
lative enactments in the matter of amendments. 
But all the ancient landmarks have not been swept 
away. It still remains the duty of the plaintiff to 
state his case in his petition, and it still remains 
the right of the defendant to be apprised by the 
petition of the facts which are believed to constitute 
the plaintiff's cause of action. If the statement of 
the petition of plaintiff be true, the charjBfe of 
negligence was wholly irrelevant ; if plaintiff had a 
caus? of action .based upon nei^fligence he should 
have stated in his petition the facts justifying such 
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claim in order that defendants might have oppor- 
timity to traverse such allegations; and the admis- 
sion in the reply that it was a certificate and not 
money that he forwarded to the bank did not 
change the issue, nor even intimate a charge of 
negligence. It must be borne in mind at the outset 
of the inquiry respecting liability that the question 
is not whether or not the Pittsburg bank, in case 
it was negligent, would be liable to the Toronto 
bank, but whether or not the Toronto bank is liable 
to Trickett. Had there been in fact a deposit of 
money, as alleged, the relation of debtor and 
creditor would have been at once established. But 
the delivery of the certificate in the manner shown 
by the admitted facts was a delivery for collec- 
tion; of course to result in liability on the part 
of the bank in case of collection, and imposing the 
duty of reasonable diligence in efforts to collect. 
In short the plaintiff, by the act of sending the 
certificate, made the bank his agent for the col- 
lection of the certificate. In doing so he must be 
held to have assented to the usual procedure of 
banks in making such collections, provided such 
procedure is reasonable, and the burden of proving 
the usual methods unreasonable is upon the party 
complaining. It is the rule of reason, sustained 
by sufficient authority, that the party is charged 
with knowledge of the general custom of banks 
in the matter of collection of commercial paper, 
and must be assumed, in the absence of other in- 
structions, to have intended that the bank will 
perform the duty imposed upon it in the usual and 
customary way. Farmers' Bank v. Newland, 97 
Ky., 464; 5 Cyc, 504. Indeed this principle is so 



Digitized by VnOOQ IC 



860.S.] HILSINGER v. TRICKETT. 299 

Opinion of the Court 

well recognized that courts will take judicial notice 
that nearly all the banks of the country transact 
money affairs by exchange with other banks by the 
use of checks, drafts, and certificates, and without 
the actual handling of banknotes or coin, and this 
is so well known that no business man should be 
allowed to profit by pleading ignorance of it. But 
aside from the rule of judicial notice of the general 
customs and usages of banks, the record in this 
case shows that it was the general custom for 
banks in the vicinity of Toronto to send commer- 
cial paper for collection to their correspondents at 
Pittsburg. Therefore there could not reasonably 
be any charge of negligence against the Toronto 
bank because of the transmission of the certificate 
to the Pittsburg bank. A leading case on this 
proposition is Savings Bank v. National Bank, 98 
Tenn., 337, where it is held that: "One who 
chooses a bank as a collecting agent impliedly 
agrees that the agency may be performed in ac- 
cordance with such reasonable methods prevailing 
at the place of collection as have ripened into usage, 
not in conflict with the general law, although he 
has no knowledge of their existence." The plain- 
tiff, having constituted the Toronto bank his agent 
for the collection of the certificate, imposed no 
other obligation on that bank than to select a 
proper agency to effect such collection. It cer- 
tainly cannot be assumed that the plaintiff ex- 
pected, or had a right to expect, that the Toronto 
bank would send a messenger to Middleport, a 
place two hundred miles away, to demand payment 
of the certificate over the counter of the Middle- 
port bank. This proposition is distinctly held in 
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Wilson V. Bank, 187 111., 222, and in a number of 
other cases, and if it be correct then there is 
nothing in the record to show that the sending of 
the certificate to the Pittsburg bank was not a 
reasonable and prudent act done in proper time and 
in conformity with bank usages. 

It is assumed by counsel for defendant in error 
that, by transmission of the certificate to the Pitts- 
burg bank, that bank was constituted the agent 
only of the Toronto bank and not of the payee of 
the certificate, the plaintiflf. This proposition is 
supported by the case of Reeves v. State Bank of 
Ohio, 8 Ohio St., 465, but the view we take of 
other features of the case, to be treated later, 
renders it unnecessary to further consider either 
the proposition or the case cited. On the strength 
of this authority the defendant in error contends 
that the Pittsburg bank was the agent of the 
Toronto bank only. But that question is not of 
importance, as we have already found that the 
Toronto bank was not guilty of negligence in 
forwarding the certificate to the Pittsburg bank, 
and only in case the latter bank itself is fotmd to 
have been guilty of negligence, is the question of 
any consequence. 

It is insisted by counsel for defendant in error 
that the mailing of the certificate by the Pittsburg 
bank direct to the Middleport bank for payment 
was itself negligence, and there are authorities 
which condemn the practice. But it is proven to 
be customary among banks, and a number of 
authorities sustain the custom. Among many we 
cite /nrft> V. Bank, 80 N. Y., 100; Wilson v. Bank, 
supra; Kershaw v. Ladd, 34 Ore., 375; 5 Cyc, 506, 
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507; BoUcs Modern Law of Banking, 548-9. • And 
so in this case the usages and customs availed of 
by the plaintiff justified the sending of the cer- 
tificate direct to the bank which issued it, there 
being no other bank at that point. The plaintiff 
having knowledge there was but one bank in Mid- 
dleport, and that the certificate was to be collected 
without expense to him through the medium of 
business usages and customs in force between 
banks, ought not to be permitted to accept the 
facilities thus afforded by the bank for his accom- 
modation, and then insist that compliance with 
such customs by the bank should constitute neg- 
ligence. We think the claim that the custom was 
unreasonable, as applied to the situation where 
there is but one bank in the place of payment, is 
not sustained by the record. 

It appeared that there were banks at Pomeroy, 
a few miles distant, to which the certificate might 
have been sent. It doesn't appear that any such 
bank, had it received the certificate, would have 
done other than the Pittsburg bank did; and, irre- 
spective of that, if such rule is to be applied, what 
would be the limit as to distance? Manifestly the 
point lacks force. And, speaking of the Pomeroy 
banks, one cannot but wonder why the plaintiff did 
not avail himself of facilities afforded by one of 
those banks in making deposit of his money and 
obtaining a certificate, if that was the form of 
indebtedness he desired, instead of sending the 
certificate to a bank with which he had never done 
business, located two hundred miles away from his 
home, and thus impose upon such bank the respon- 
sibility of collecting the certificate, rather than to 
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impose that responsibility upon one of the nearby 
banks. The transaction was unusual at least. 

It is insisted that it was negligence for the 
Pittsburg bank to receive in satisfaction of the 
check a draft on another bank in lieu of the money. 
There appear to be two answers to this. One 
that the record does not show that the Cincinnati 
draft was received in satisfaction of the certificate. 
On the contrary, the draft was received, as shown 
by the entire evidence, in accordance with the usual 
custom of banks, as conditional payment only; 
although the term "payment" is used by the wit- 
ness; that is, in satisfaction provided the draft 
should be paid. Such is the custom and such is 
the law. Checks do not operate as payment only 
by express agreement. In the absence of such 
agreement a worthless check or draft does not pay 
a debt Fleig v. Sleet, 43 Ohio St., 53. 

It was incumbent upon the plaintiff below to 
establish by evidence not only that the Toronto 
bank, or some agent of that bank responsible to 
plaintiff, had been guilty of negligence in its effort 
to collect the certificate, but also that such negli- 
gence worked loss to him. In this we think the 
record shows that he failed. In the examination 
of the affairs of the Middleport bank in the bank- 
ruptcy proceeding it was disclosed that the bank 
was, not only when the assignment was made 
(September 27), but for some time before, in fact 
insolvent. There is, therefore, nothing to show 
that the certificate would have been paid in money 
had it been presented in person by a messenger, 
for, in the ordinary course of business the mes- 
senger would have been tendered, and would have 
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accepted, a draft such as was sent to the Pittsburg 
bank. The fact that the bank doors were still 
open on the 26th September does not warrant the 
conclusion that it then had funds sufficient to pay 
the certificate in money. It must be remembered 
that the burden of proving his loss by negligence 
is upon the plaintiff. We think he did not sus- 
tain it. 

Applying the severest test, it is this: was it 
imderstood between the parties that a sub-agent 
was to be employed by the Toronto bank in effect- 
ing a collection? It certainly was so understood 
by the bank or it would not have sent the cer- 
tificate to the Pittsburg bank, and it was equally 
so understood by Trickett, or he would not, as he 
did, immediately on learning that the certificate 
had not been paid, have promised the bank to make 
good to the amount of the two hundred and fifty 
dollar check which the bank had advanced to him 
in the form of a New York draft. This establishes 
that if the Toronto bank pursued, as we find it 
did, the usual course, no negligence on its part is 
shown, and, as we have found, the Pittsburg bank 
was not negligent in its efforts to collect the cer- 
tificate. 

For error in admitting incompetent evidence and 
in applying the wrong rule of law to the facts, the 
judgments below will be reversed and the cause 
remanded to the court of common pleas for further 
proceedings according to law. 

Reversed. 

Davis, C J., Shauck, Johnson, Donahue and 
O'Hara, JJ., concur. 
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and Donahue, JJ., concur. 



No. 12361. The State, ex rel. Rulison, 
Prosecuting Attorney, v. The Western Ger- 
man Bank. Decided February 20, 1912. Error 
to Circuit Court of Hamilton county. Mr. Henry 
T. Hunt, prosecuting attorney, and Mr. Alfred 
Bettman and Mr. Stanley W. Merrell, assistant 
prosecuting attorneys, for plaintiff in error. Mr. 
Hiram D. Peck and Mr. Lawrence W. Maxwell, 
for defendant in error. Judgment affirmed. Spear, 
Shauck and Price, JJ., concur. 



No. 12362. The State, ex rel. Rulison, 
Prosecuting Attorney, v. The Western Ger- 
man Bank. Decided February 20, 1912. Error 
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to Circuit Court of Hamilton county. Mr. Henry 
T. Hunt, prosecuting attorney, and Mr, Alfred 
Bettman and Mr. Stanley W. Merrell, assistant 
prosecuting attorneys, for plaintiff in error. Mr. 
Hiram D, Peck and Mr. Lawrence IV. Maxwell, 
for defendant in error. Judgment affirmed. Spear, 
Shauck and Price, JJ., concur. 



No. 12363. The State, ex rel. Rulison, 
Prosecuting Attorney, v. The First National 
Bank of Cincinnati. Decided February 20, 
1912. Error to Circuit Court of Hamilton county. 
Mr. Henry T. Hunt, prosecuting attorney, and Mr. 
Alfred Bettman and Mr. Stanley W. Merrell, as- 
sistant prosecuting attorneys, for plaintiff in error. 
Mr. Hiram D. Peck and Mr. Lawrence W. Max- 
well, for defendant in error. Judgment affirmed. 
Spear, Shauck and Price, JJ., concur. 



No. 12380. Hamilton v. Turner et al. De- 
cided February 20, 1912. Error to Circuit Court 
of Cuyahoga county. Mr. Alexander H. Martin, 
for plaintiff in error. Messrs. Westenhaver, Boyd, 
Rudolph & Brooks, for defendants in error. Judg- 
ment affirmed. Davis, C. J., Price and Donahue, 
JJ., concur. 



No. 12402. Waddle v. Crawford et al. De- 
cided February 20, 1912. Error to Circuit Court 
of Jefferson county. Mr. Fred A. Stone, for plain- 
tiff in error. Messrs. Mansfield & Merryman, for 
defendants in error. Judgment affirmed. Davis, 
C. J., Price and Donahue, JJ., concur. 
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No. 12451. DoTTS ET AL. V. Lahr et al. De- 
cided February 20, 1912. Error to Circuit Court 
of Wyandot county. Messrs. Carey & Carey and 
Messrs. Finley & Gallinger, for plaintiffs in error. 
Messrs. Carter, Carter & Carter and Messrs. 
Carter & Goodrich, for defendants in error. Judg- 
ment affirmed. Spear, Price, Johnson and Don- 
ahue, JJ., concur. 



No. 12510. Daniels v. Taylor. Decided Feb- 
ruary 20, 1912. Error to Circuit Court of Ham- 
ilton county. Messrs. Paxton, Warrington & 
Seasongood; Messrs. McLaughlin, Russell, Coe & 
Sprague; Mr. Robert S. Marx and Mr. Guernsey 
Price, for plaintiff in error. Messrs. Harmon, 
Colston, Goldsmith & Hoadly; Mr. Charles H. 
Rodes and Mr. George E. Stone, for defendant in 
error. Judgment affirmed. Spear, Shauck. 
Price, Johnson and Donahue, JJ., concur. 



No. 12517. John Am icon Brother & Co. v. 
The William M. Roylance Co. Decided Feb- 
ruary 20, 1912. Error to Circuit Court of Frank- 
lin county. Mr. Fred C. Rector, for plaintiff in 
error Mr. Fred H. Schoedinger and Mr. Harry 
S. Wonnell, for defendant in error. Judgment 
affirmed, the errors complained of not being preju- 
dicial. Spear, Shauck and Johnson, J J., concur. 



No. 12519. Murray, Executrix, etc., v. The 
Masonic Temple Co. et al. Decided February 
20, 1912. Error to Circuit Court of Mahoning 
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county. Mr. Charles Koonce, Jr., for plaintiff in 
error. Mr. W. T. Gibson; Mr. L. H. E. Lowry 
and Mr. E. N. Brown, for defendants in error. 
Judgment affirmed. Spear, Shauck, Price, John- 
son and Donahue, JJ., concur. 



No. 12600. ScHAUER V. JossE. Decided Feb- 
ruary 20, 1912. Error to Circuit Court of Miami 
county. Mr. Leonard H. Shipman and Mr. A. B. 
Campbell, for plaintiff in error. Messrs. Broom- 
hall & BroomhoXl, for defendant in error. Judg- 
ment affirmed. Spear, Shauck, Johnson and 
Donahue, JJ., concur. 



No. 12601. Babcock, Guardian, v. Mony- 
PENY, Executor, etc Decided February 20, 
1912, Error to Circuit Court of Franklin county. 
Messrs. Addison, Sinks & Babcock, for plaintiff in 
error. Messrs. Booth, Keating, Peters & Pom- 
erene, for defendant in error. Judgment affirmed. 
Spear, Shauck, Johnson and Donahue, JJ., 
concur. 



No. 12611. Wahl v. Wahl. Decided Feb- 
ruary 20, 1912. Error to Circuit Court of Brown 
county. Messrs. Young & Barnes, for plaintiff in 
error. Messrs. Tarbell & Bagley, for defendant in 
error. Judgment affirmed. Davis, C J., Spear, 
Shauck, Johnson and Donahue, JJ., concur. 



No. 12612. The Pond Creek Mill & Ele- 
vator Co. V. The Youngstown Macaroni Co. 
Decided February 20, 1912. Error to Circuit 
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Court of Mahoning county. Mr. S. L. Clark and 
Messrs. Miller & Huxley, for plaintiff in error. 
Mr. Edmond H. Moore, for defendant in error. 
Judgment affirmed. Davis, C. J., Spear, Shauck, 
Johnson and Donahue, JJ., concur. 



No. 12632. BowLus, Trustee, v. Cadwall- 
ADER. Decided February 20, 1912. Error to Cir- 
cuit Court of Seneca county. Mr. John B. Stahl, 
for plaintiff in error. Mr. Charles A. Strauch, for 
defendant in error. Judgment affirmed. Davis, 
C. J., Spear, Shauck, Johnson and Donahue, 
JJ., concur. 



No. 12776. The City of Ashtabula v. Bur- 
rows. Decided February 20, 1912. Error to 
Circuit Court of Ashtabula county. Mr. H. R. 
Hill, city solicitor, and Messrs. McGiffert & UlU 
man, for plaintiff in error. Mr. H. E. Starkey; 
Messrs. Sargent & Sargent and Mr. E. P. Hall, 
for defendant in error. Judgment affirmed, the 
question presented being simply on the weight of 
the evidence. Spear, Shauck, Johnson and 
Donahue, JJ., concur. 



No. 12804. The United States Health & 
Accident Insurance Co. v. Cushing. Decided 
February 20, 1912. Error to Circuit Court of 
Lake county. Mr. Joseph L. Stern, for plaintiff 
in error. Mr. Harry E. Hammar, for defendant 
in error. Judgment affirmed. Spear, Shauck, 
Johnson and Donahue, JJ., concur. 
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No. 12991. Harmon, Receiver, v. Purdy^ 
Admx. Decided February 20, 1912. Error to 
Circuit Court of Allen county. Mr. Morison R. 
Waite; Mr. Jay Leach and Mr. I. R. Longsworth, 
for plaintiff in error. Messrs. Cable & Parmenter, 
for defendant in error. Judgment affirmed. 
Spear, Price and Donahue, JJ., concur. 



No. 13016. The Ohio & Pennsylvania Coal 
Co. V. Simpson. Decided February 20, 1912. 
Error to Circuit Court of Columbiana county. 
Messrs. Billingsley, Clark & Moore, for plaintiff 
in error. Messrs. White & Crosser and Mr. 
Charles S. Speaker, for defendant in error. Judg- 
ment affirmed. Shauck, Johnson and Donahue, 
JJ., concur. 



No. 13296. DiEGLE V. The State of Ohio. 
Decided February 20, 1912. Error to Circuit 
Court of Franklin county. Messrs. Belcher & 
Connor; Mr. Con J. Mattern and Mr. John E. 
Egan, for plaintiff in error, Mr. Timothy S. 
Hogan, attorney general; Mr. Joseph McGhee, 
assistant attorney general, and Mr. Edward C. 
Turner, prosecuting attorney, for defendant in 
error. Judgment affirmed. Shauck, Price, 
Johnson and Donahue, JJ., concur. Davis, C. J., 
dissenting: 

I assume that the jury may have found cor- 
rectly upon the facts. But I do not concur in 
this judgment for the following reasons: First, 
misconduct by one of the prosecuting counsel in 
argument to the jury and in direct violation of 
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the Statute prohibiting comment on the failure of 
the accused to testify; not being of the opinion 
that any admonition by the court could take the 
prejudice created by such comments out of the 
mind of the jury; and, second, because I cannot 
concur, in the breadth with which it seems to be 
adopted by the majority, in the doctrine of entice- 
ment by the state. The attorney general and 
prosecuting attorney insisted that the unreported 
case of Fox v. The State, 53 Bull., 28, which was 
heard upon a motion for leave to file a petition in 
error, is in all its essential facts identical with this 
case. In that I agree. But I did not concur in 
the judgment in Fox v. The State, and see no 
additional reason to do so now. 



No. 12334. Berghegger, Admr., v. Oel- 
SCHLAGER ET AL. Decided February 27, 1912. 
Error to Circuit Court of Hamilton coimty. 
Messrs. Closs & Luebbert and Messrs, Dempsey & 
Nieberding, for plaintiff in error. Mr. Louis J. 
Hoppe and Mr. /. L. Kohl, for defendants in error. 
Judgment reversed. Grounds stated in journal 
entry. 

It is ordered and adjudged by this court that 
the judgment of the said circuit court be, and the 
same hereby is, reversed for error of the court in 
the admission in evidence of extracts from the 
testimony of defendant in error given in a pro- 
ceeding in the probate court to establish a claim of 
defendant in error, who was the administrator of 
Louisa Oelschlager, against said estate, as ap- 
pears on page 30 of the bill of exceptions, and for 
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error of the court in overruling the motion of 
plaintiff to strike out such evidence as appears on 
page 31 of the bill of exceptions. Davis, C. J., 
Spear, Shauck, Johnson and Donahue, JJ., 
concur. 



No. 12340. BuRK V. The United Surety Co. 
Decided February 27, 1912. Error to Circuit 
Court of Franklin county. Messrs. Marriott, 
Belcher & Connor y for plaintiff in error, Messrs. 
Butler & Carlile and Mr. H. E. Miles, for de- 
fendant in error. Judgment affirmed on the rea- 
soning of the circuit court. Davis, C. J., Spear, 
Shauck, Price and Johnson, JJ., concur. 



No. 12414. Iams et al., Partners, v. 
ScHWECK. Decided February 27, 1912. Error 
to Circuit Court of Ottawa county. Mr. George A. 
True and Mr. Ruel H. Crawford, for plaintiffs in 
error. Mr. Scott Stahl and Mr. Charles H. 
Graves, for defendant in error. Judgment af- 
firmed. Davis, C. J., Spear, Shauck, Johnson 
and Donahue, JJ., concur. 



No. 12427. Grossner v. The State of Ohio. 
Decided February 27, 1912. Error to Circuit 
Court of Cuyahoga county. Mr. Hermann 
Preusser and Mr. Francis J. Wing, for plaintiff 
in error. Mr. M. P. Mooney and Mr. John A. 
Cline, for defendant in error. Judgment affirmed. 
Shauck, Johnson and Donahue, J J., concur. 
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No. 12554. Cole, Crane & Co. v. Beatty. 
Decided February 27, 1912. Error to Circuit 
Court of Lawrence county. Mr. C. M. Humes, 
for plaintiff in error. Mr. A. R. Johnson; Mr. 
Dan C. Jones and Mr. Wm. J. Meyer, for defend- 
ant in error. Judgment ajffirmed. Spear, Shauck, 
Johnson and Donahue, JJ., concur. 



No. 12602. Crater et al. v. The Home Fire 
Insurance Co. of New York. Decided February 
27, 1912. Error to Circuit Court of Tuscarawas 
county. Mr. P. 5*. Olmstead and Mr. Henry 
Bowers, for plaintiffs in error. Mr. J. G. Patrick; 
Mr. J. W. Mooney and Mr. R. M. Edmonds, for 
defendant in error. Judgment affirmed. Spear, 
Shauck and Johnson, J J., concur. 



No. 12634. Burnham Stoepel & Co. v. 
Craven. Decided February 27, 1912. Error to 
Circuit Court of Defiance county. Mr. Henry B. 
Harris, for plaintiff in error. Messrs. Winn & 
Hay, for defendant in error. Judgment affirmed. 
Davis, C. J., Spear, Shauck, Johnson arid Don- 
ahue, JJ., concur. 

No. 12643. The S wetland & Sons Co. v. The 
Bronx Realty Co. Decided February 27, 1912. 
Error to Circuit Court of Cuyahoga county. 
Messrs. Carpenter, Young & Stocker, for plaintiff 
in error. Messrs. Beckerman & Deutsch, for de- 
fendant in error. Judgment affirmed. Davis, 
C. J., Spear, Shauck and Donahue, JJ., concur. 
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No. 12646. SoRG ET AL. V. Fetzer et al. De- 
cided February 27, 1912, Error to Circuit Court 
of Butler county. Messrs. Andrews^ Harlan & 
Andrews, for plaintiffs in error. Mr. B. F. Har- 
witz; Mr. W. C. Shepherd and Messrs. Shotts & 
Millikin, for defendants in error. Judgment af- 
firmed. Spear, Johnson and Donahue, JJ., 
concur. 



No. 12663. RowELL et al. v. The Township 
Trustees of Norwalk Township. Decided Feb- 
ruary 27, 1912. Error to Circuit Court of Huron 
county. Mr. A. V. Andrews; Mr. W. R. Pruner; 
Mr. A. M. Beattie and Messrs. C. P. & R. D. 
Wickham, for plaintiffs in error. Mr. G. Ray 
Craig, for defendants in error. Judgment affirmed. 
Davis, C. J., Spear, Shauck, Johnson and Don- 
ahue, JJ., concur. 



No. 12677. The Mosler Safe Co. v. Norman. 
Decided February 27, 1912. Error to Circuit 
Court of Hamilton county. Messrs. Shotts & 
Millikin and Messrs. Watte & Schindel, for plain- 
tiff in error. Messrs. Mackoy & Mackoy, for de- 
fendant in error. Judgment affirmed. Davis, 
C. J., Spear, Shauck, Johnson and Donahue, 
JJ., concur. 



No. 12679. LuTz et al. v. Hartman et al. 
Decided February 27, 1912. Error to Circuit 
Court of Lucas county. Messrs. Fell & Schaal, 
for plaintiffs in error. Mr. Herbert /. Chittenden 
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and Mr. Harry W. Lloyd, for defendants in error. 
Judgment affirmed. Davis, C. J., Spear, Shauck, 
Johnson and Donahue, JJ., concur. 



No. 12690. Craig, Guardian, v. Michael. 
Decided February 27, 1912. Error to Circuit 
Court of Fayette county. Messrs. Post & Reid, 
for plaintiff in error. Mr. Frank A. ChafUn, for 
defendant in error. Judgment reversed. Grounds 
stated in journal entry. 

The court find that said court erred in affirming 
the judgment of the court of common pleas and 
that the court of common pleas erred in its first 
conclusion of law on the findings of fact in said 
cause and did not err in its second conclusion of 
law on said findings of fact. It is therefore 
ordered and adjudged by this court that the judg- 
ments of the courts below be, and the same are 
hereby, reversed. And coming now to render the 
judgment which the court of common pleas should 
have rendered, it is hereby ordered and adjudged 
that the petition of defendant in error, Elva M. 
Michael, plaintiff in said cause in the court of 
common pleas be, and the same is hereby, dis- 
missed. Davis, C. J., Spear, Shauck, Johnson 
and Donahue, JJ., concur. 



No. 12691. Craig, Guardian, v. Rowe. De- 
cided February 27, 1912. Error to Circuit Court 
of Fayette county. Messrs. Post & Reid, for 
plaintiff in error. Mr. Frank A. Chaffin, for 
defendant in error. Judgment reversed. Grounds 
stated in journal entry. 
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The court find that said court erred in affirming 
the judgment of the court of common pleas and 
that the court of common pleas erred in its first 
conclusion of law on the findings of fact in said 
cause and did not err in its second conclusion of 
law on said findings of fact. It is therefore 
ordered and adjudged by this court that the judg- 
ments of the courts below be, and the same are 
hereby, reversed. And coming now to render the 
judgment which the court of common pleas should 
have rendered, it is hereby ordered and adjudged 
that the petition of defendant in error. Hazel M. 
Rowe, plaintiff in said cause in the court of com- 
mon pleas be, and the same is hereby, dismissed. 
Davis, C J., Spear, Shauck, Johnson and Don- 
ahue, JJ., concur. 



No. 12692. Craig, Guardian, v. Rowe. De- 
cided February 27, 1912. Error to Circuit Court 
of Fayette county. Messrs. Post & Reid, for 
plaintiff in error. Mr. John Logan, for defendant 
in error. Judgment reversed. Grounds stated in 
journal entry. 

The court find that said court erred in affirmmg 
the judgment of the court of common pleas and 
that the court of common pleas erred in its first 
conclusion of law on the findings of fact in said 
cause and did not err in its second conclusion of 
law on said findings of fact. It is therefore 
ordered and adjudged by this court that the judg- 
ments of the courts below be, and the same are 
hereby, reversed. And coming now to render the 
judgment which the court of common pleas should 
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have rendered, it is hereby ordered and adjudged 
that the petition of defendant in error, David J. 
Rowe, plaintiff in said cause in the court of com- 
mon pleas be, and the same is hereby, dismissed. 
Davis, C J., Spear, Shauck, Johnson and Don- 
ahue, JJ., concur. 



No. 12693. Craig, Guardian, z/. Rowe. De- 
cided February 27, 1912. Error to Circuit Court 
of Fayette county. Messrs. Post & Reid, for plain- 
tiff in error. Mr. John Logan, for defendant in 
error. Judgment reversed. Grounds stated in 
journal entry. 

The court find that said court erred in affirming 
the judgment of the court of common pleas, and 
that the court of common pleas erred in its first 
conclusion of law on the findings of fact in said 
cause and did not err in its second conclusion of 
law on said findings of fact. It is therefore or- 
dered and adjudged by this court that the judg- 
ments of the courts below 6e, and the same are 
hereby, reversed. And coming now to render the 
judgment which the court of common pleas should 
have rendered, it is hereby ordered and adjudged 
that the petition of defendant in error, Clarence 
Rowe, plaintiff in said cause in the court of com- 
mon pleas be, and the same is hereby, dismissed. 
Davis, C. J., Spear, Shauck, Johnson and Don- 
ahue, JJ., concur. 



No. 12799. Schauss v. Miller. Decided Feb- 
ruary 27, 1912. Error to Circuit Court of Defi- 
ance county. Messrs. Rheinfrank & Ohlinger and 
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Messrs. Henry & Robert Newoegin, for plaintiff 
in error. Messrs. Kline, Tolles & Morley and 
Messrs. Winn & Hay, for defendant in error. 
Judgment affirmed. Davis, C. J., Spear, Shauck, 
Johnson and Donahue, JJ., concur. 



No. 12943. Grossner v. The State of Ohio. 
Decided February 27, 1912, Error to Circuit 
Court of Cuyahoga county. Mr. Francis J. Wing 
and Mr. Hermann Preusser, for plaintiff in error. 
Mr. M. P. Mooney and Mr. John A. Cline, for 
defendant in error. Judgment affirmed. Shauck, 
Johnson and Donahue, JJ., concur. 



No. 13037. The Interstate Engineering Co. 
V. CoLECHiA. Decided February 27, 1912. Error 
to Circuit Court of Cuyahoga county. Messrs. 
Seaton & Paine, for plaintiff in error. Mr. Harry 
F. Payer, for defendant in error. Judgment af- 
firmed. Davis, C. J., Spear, Shauck, Johnson 
and Donahue, JJ., concur. 



No. 12695. JoRDON V. Milliken et al. De- 
cided March 5, 1912. Error to Circuit Court of 
Wood county. Mr. George P. Voorheis and Mr. 
Peter Emslie, for plaintiff in error. Mr. Benjamin 
F. James, for defendants in error. Judgment af- 
firmed. Davis, C. J., Spear, Shauck, Johnson 
and Donahue, JJ., concur. 



No. 12704. Poland v. Sullivan. Decided 
March 5, 1912. Error to Circuit Court of Ham- 
ilton county. Messrs. Stephens, Lincoln & Ste- 
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phens, for plaintiff in error. Messrs. Healy, Ferris 
& McAvoy, for defendant in error. Judgment 
affirmed. Davis, C J., Spear, Shauck, Johnson 
and Donahue, JJ., concur. 



No. 12705. The Middlepoint Home Tele- 
phone Co. V. The United States Telephone 
Co. Decided March 5, 1912. Error to Circuit 
Court of Van Wert county. Mr, W. B. Mann; 
Mr. David K. Tone and Messrs. Dailey & Hoke, 
for plaintiff in error. Messrs. Cable & Parmenter 
and Mr. G. M. Saltzgaher, for defendant in error. 
Judgment affirmed. Davis, C. J., Johnson and 
Donahue, JJ., concur. 



No. 12716. Shaw v. Long et al. Decided 
March 5, 1912. Error to Circuit Court of Jeffer- 
son county. Messrs. Cohen, Stone & Erskine, for 
plaintiff in error. Mr. W. C. Brown; Mr. J. C. 
Bigger and Messrs. Mansfield & Merryman, for 
defendants in error. Judsfment affirmed. Shauck, 
Johnson and Donahue, JJ., concur. 



No. 13036. The Secor Hotel Co. v. Ham- 
mond. Decided March 5, 1912. Error to Circuit 
Court of Lucas county. Mr. Elmer E. Davis, for 
plaintiff in error. Mr. John F. Kumler, Jr., for 
defendant in error. Judgment affirmed. Davis, 
C. J., Spear, Shauck, Johnson and Donahue, 
JJ., concur. 
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No. 13326. The State, ex rel. The Bucyrus 
Light & Power Co., v. The Public Service 
Commission of Ohio et al. Decided March 5, 
1912. In Mandamus. Mr. R. V. Sears and Mr. 
E. B. Finley, for relator. Mr. Timothy S. Hogan, 
attorney general; Mr. Charles C. Marshall; Mr. 
Frank Davis, Jr., and Mr. O. IV. Kennedy, city 
solicitor, for respondents. Demurrer to petition 
sustained. Davis, C. J., Shauck, Johnson and 
Donahue, JJ., concur. 



No. 1 1434. Anderson v. United States Mort- 
gage & Trust Co. et al. Decided March 12, 
1912. Error to Circuit Court of Lucas county. 
Mr. R. P. Gary and Mr. C. H. Trimble, for plain- 
tiff in error. Mr. B. A. Hayes; Mr. Oliver B. 
Snider and Messrs. King, Tracy, Chapman & 
Welles, for defendants in error. Judgment af- 
firmed on authority of Anderson v. The United 
Realty Co. et al, 79 Ohio St., 23; affirmed 222 
U. S., 164. Davis, C. J., Spear, Shauck and 
Price, JJ,, concur. 



No. 12669. The Cincinnati, Lebanon & 
Northern Railway Co. v. The New York 
Trust Co. et al. Decided March 12, 1912. Error 
to Circuit Court of Warren county. Messrs. 
Matthews, James & Matthews, for plaintiff in 
error. Messrs. Brandon & Jvins, for defendants 
in error. Juderment affirmed. Davis, C. J., 
Shauck, Johnson and Donahue, JJ., concur. 
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No. 12725. Hopkins v. Wij-lis, Admr., et al. 
Decided March 12, 1-912, Error to Circuit Court 
of Fayette county. Mr. George H. Jones and Mr. 
Joseph H. Harper, for plaintiff in error. Mr. 
William B. Rogers, for defendants in error. Judg- 
ment affirmed. Davis, C. J., Spear, Shauck, 
Johnson and Donahue, JJ., concur. 



No. 12839. The State, ex rel. Ellis, At- 
torney General, v. The Miami & Erie Canal 
Transportation Co. et al. Decided March 12, 
1912. Error to Circuit Court of Franklin county. 
Mr. U. G. Denman, attorney general; Mr. Timothy 
S. Hogan, attorney general; Mr. Frank Davis, 
Jr., and Mr. John A. Alburn, for plaintiff in error. 
Mr. W. C. Shepherd; Mr. Louis A. Ireton and 
Messrs. Squire, Sanders & Dempsey, for defend- 
ants in error. Judgment reversed and cause re- 
manded with instructions to sustain the demurrer 
to the answers of The Miami & Erie Canal Trans- 
portation Co. and of The Cincinnati Trust Co., and 
for further proceedings. Davis, C. J., Spear, 
Shauck, I^rice, Johnson and Donahue, JJ., 
concur. 



No. 13054. The Cincinnati, Georgetown & 
Portsmouth Railroad Co. v. Dameron, Admr. 
Decided March 12, 1912. Error to Circuit Court 
of Hamilton county. Mr. Frank F. Dinsmore, for 
plaintiff in error. Mr. Samuel O. Bayless; Mr. 
Michael Minges and Mr. Frank A. Ralston, for 
defendant in error. Judgment affirmed. Davis, 
C. J., Spear, Johnson and Donahue, JJ., concur. 
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No. 13141, Company z/. Cowell et al. De- 
cided March 12, 1912, Error to Circuit Court 
of Lucas county. Messrs. BurtsAeld & Milroy, for 
plaintiff in error. Mr. Frank H. Geer, for defend- 
ants in error. Judgment reversed and judgment of 
common pleas court affirmed. Davis, C. J., Spear, 
Johnson and Donahue, J J., concur. 



No. 13155. Anspach v. Harmon, Receiver. 
Decided March 12, 1912. Error to Circuit Court 
of Lucas county. Mr. G. B. Keppel, for plaintiff 
in error. Mr. Morison R. JVaite and Mr. Julian 
H. Tyler, for defendant in error. Judgment af- 
firmed. Davis, C. J., Spear and Shauck, JJ., 
concur. 



No. 13162. Erie Railroad Co. v. Ciofalo. 
Decided March 12, 1912. Error to Circuit Court 
of Cuyahoga county. Messrs. Gushing, Siddall & 
Palmer, for plaintiff in error. Mr. H. F. Payer, 
for defendant in error. Judgment affirmed. Davis, 
C. J., Spear, Shauck, Johnson and Donahue, 
JJ., concur. 



No. 13203. The J. M. Skinner Bending Co. 
V. Jensen, Guardian. Decided March 12, 1912. 
Error to Circuit Court of Lucas county. Messrs. 
Smith & Baker, for plaintiff in error. Mr. Harvey 
Scribner; Mr. Cornell Schreiber and Mr. D. H. 
Commager, for defendant in error. Judgment 
affirmed. Davis, C. J., Spear, Shauck, Johnson 
and Donahue, JJ., concur. 
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No. 13218. The Continental Trust & Sav- 
ings Bank Co. v. Heinsen, Decided March 12, 
1912. Error to Circuit Court of Lucas county. 
Messrs. Rhoades & Rhoades; Mr. R. S. Holhrook 
and Mr. C. R. Banker, for plaintiff in error, Mr. 
Marion D. Merrick and Mr. Orion W. jHelson, for 
defendant in error. Judgment affirmed Davis, 
C J., Spear, Shauck, Johnson and Donahue, 
JJ., concur. 



No. 13227. Masters v. The ixeib^akd Short 
Line Railway Co. Decided March 12, 1912. 
Error to Circuit Court of Cuyahoga county. Mr. 
H. Melvin Roberts, for plaintiff in error. Messrs. 
Kline, Tolles & Morley and Mr. A. E. Clevenger, 
for defendant in error. Judgment affirmed on 
authority of Cleveland Short Line Railway Co. v. 
Duncan et al, 84 Ohio St., 463. Davis, C J., 
Spear, Shauck and Johnson, JJ., concur. 



No. 13228. Vanetten v. The Cleveland 
Short Line Railway Co. Decided March 12, 
1912. Error to Circuit Court of Cuyahoga 
county. Mr. H.^ Melvin Roberts^ for plaintiff in 
error. Messrs. Kline, Tolles & Morley and Mr. 
A. E. Clevenger, for defendant in error. Judg- 
ment affirmed on authority of Clevelcmd Short Line 
Railway Co. v. Duncan et al, 84 Ohio St, 463. 
Davis, C. J., Spear, Shauck and Johnson, JJ., 
concur. 
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No. 13273. The State of Ohio v. Smith. 
Decided March 12, 1912. Error to Circuit Court 
of Maxion county. Mr. Charles L. Justice, pros- 
ecuting attorney, and Messrs. Mouser & Maloney, 
for plaintiff in error. Messrs. Scofield & Durfee, 
for defendant in error. Judgment reversed and 
judgment of common pleas affirmed. Davis, C. J., 
Spear, Shauck, Johnson and Donahue, JJ., 
concur. 



No. 12250. The Cleveland, Southwestern & 
Columbus Ry. Co. v. Gibson. Decided March 
19, 1912. Error to Circuit Court of Lorain 
county. Mr. A. V. Andrews; Mr. Quincy A. Gill- 
more and Messrs. Blandin, Rice & Ginn, for plain- 
tiff in error. Messrs. Stroup & Fauver and 
Messrs. Skiles, Green & Skiles, for defendant in 
error. Judgment affirmed. Grounds stated in 
journal entry. 

It is ordered and adjudged by this court, that 
the judgment of the said circuit court be, and the 
same is hereby, affirmed; upon the ground that the 
jury could not be presumed to have understood the 
court to charge that they should give evidential 
effect to a presumption. Davis, C. J., Shauck, 
Johnson and Donahue, JJ., concur. 



No. 12253. Heim v. Roberts, doing Business 
as The Farmer's Bank of Fremont. Decided 
March 19, 1912. Error to Circuit Court of San- 
dusky county. Messrs. Love & Culbert, for plain- 
tiff in error. Messrs. Garver, Garver & Garver, 
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for defendant in error. Judgment affirmed. Da- 
vis, C J., Shauck, Johnson and Donahue, JJ., 
concur. 



No. 12800. The Toledo Railways & Light 
Co. V. BucHHOLZ. Decided March 19, 1912. 
Error to Circuit Court of Lucas county. Messrs. 
Smith & Baker, for plaintiff in error. Messrs. 
Southard & Zabel, for defendant in error. Judg- 
ment affirmed by consent. 



No. 12916. National Union Fire Insurance 
Co. V. Gump. Decided March 19, 1912. Error 
to Circuit Court of Richland county. Messrs. 
Brucker & Voegele, for plaintiff in error. Mr. 
W. S. Kerr and Mr. Jesse E. LaDow, for defend- 
ant in error. Judgment affirmed. Shauck, John- 
son and Donahue, JJ., concur. 



No. 13055. Johnson v. The State of Ohio. 
Decided March 19, 1912. Error to Circuit Court 
of Franklin county. Mr. Elwood Murphy, for 
plaintiff in error. Mr. Franklin Rubrecht, for de- 
fendant in error. Judgment affirmed. Davis, 
C. J., Shauck, Johnson and Donahue, JJ., 
concur. 



No. 13187. The State of Ohio v. Hensel. 
Decided March 19, 1912. Error to Circuit Court 
of Tuscarawas county. Mr. W. V. Wright, pros- 
ecuting attorney; Mr. E. S. Souers and Mr. John 
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A. Buchanan, for plaintiff in error. Mr. Henry 
Bowers and Mr. /. F. Greene, for defendant in 
error. Judgment affirmed. Davis, C. J., Shauck, 
JoHifSOif and Donahue, JJ., concur. 



No. 13191. Garinger et al. v. The Board of 
Education of Wayne Township et al. De- 
cided March 19, 1912. Error to Circuit Court of 
Fayette county. Messrs. Creamer, Creamer & 
Thompson and Mr. Humphrey Jones, for plaintiffs 
in error. Messrs. Gregg & Gregg and Mr. John 
Logan, for defendants in error. Judgment af- 
firmed. Datis, C. J., Spear, Shauck, Johnson 
and DorcAHUE, JJ., concur. 



No. 13207. Curtis v. The State of Ohio. 
Decided March 19, 1912. Error to Circuit Court 
of Allen county. Mr. C. J. Brotherton, for plain- 
tiff in error. Messrs. Half hill. Quail & Kirk, for 
defendant in error. Judgment affirmed. Davis, 
C. J., Shauck^ Johnson and Donahue, JJ., con- 
cur. 



No. 13256. Swearingen, Admr., v. Hoopen- 
GARNER ET AL. Decided March 19, 1912. Error 
to Circuit Court of Tuscarawas county. Mr. W. 

B, Stevens, for plaintiff in error. Messrs. Mitchell 
& Mitchell and Messrs. Graham & Stafford, for 
defendants in error. Judgment affirmed. Davis, 

C. J., Shauck, Johnson and Donahue, JJ., 
concur. 
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No. 13292. MowERY, Auditor, v. The State, 
EX REL. Elson. Decided March 19, 1912. Error 
to Circuit Court of Coshocton county. Mr. George 
D. Klein, for plaintiff in error. Mr. J. C. Adams 
and Mr. Joseph L. McDowell, for defendant in 
error. Judgment affirmed. Davis, C. J., Shauck, 
Johnson and Donahue, JJ., concur. 



No. 12246. The William B. Pollock Co. v. 
TiMM. Decided March 26, 1912. Error to Cir- 
cuit Court of Mahoning county. Mr. Myron A. 
Norris and Mr. George E. Rose, for plaintiff in 
error. Mr. D. F. Anderson, for defendant in 
error. Judgment affirmed. Davis, C. J., Spear, 
Shauck, Johnson and Donahue, JJ., concur. 



No. 12280. The Nypano Railroad Co. et al. 
V. Blose et al., Admr. Decided March 26, 1912. 
Error to Circuit Court of Champaign county. 
Messrs. Gushing & Siddall and Mr. G. B. Heiser- 
man, for plaintiffs in error. Messrs. Buroker & 
Zimmer and Mr. L. D. Johnson, for defendants 
in error. Judgment affirmed. Shauck, Johnson 
and Donahue, JJ., concur. 



No. 12343. BuRGOON et al. v. Cornell, by 
ETC. Decided March 26, 1912. Error to Circuit 
Court of Franklin county. Messrs. Sherman & 
Sherman, for plaintiffs in error. Mr. E. E. Gor- 
win, for defendant in error. Judgment affirmed. 
Davis, C. J., Spear, Shauck, Johnson and Don 
AHUE, JJ., concur. 
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No. 12732. The State, ex rel. Binyon, a 
Taxpayer, z/. Fisher et al. Decided March 26, 
1912. Error to Circuit Court of Cuyahoga county. 
Mr. William Howell, for plaintiff in error. Messrs. 
Westenhaver, Boyd, Rudolph & Brooks; Mr. C. C. 
Wise; Mr. John L. Cannon and Mr, M. P. Mooney, 
for defendants in error. Judgment affirmed. 
Davis, C. J., Spear, Shauck, Johnson and Don- 
ahue, JJ., concur. 



No. 12769. The Ely Realty Co. v. The City 
OF Elyria. Decided March 26, 1912. Error to 
Circuit Court of Lorain county. Messrs. E. G., 
H. C. & T. C. Johnson, for plaintiff in error. Mr. 
H. A. Pounds, city solicitor, for defendant in error. 
Judgment affirmed. Davis, C. J., Spear, Johnson 
and Donahue, JJ., concur. 



No. 12876. YuRjEVic v. Yurjevic et al. De- 
cided March 26, 1912. Error to Circuit Court of 
Jefferson county. Mr. Henry Gregg and Mr. Ira 
Blackburn, for plaintiff in error. Mr. W. R. 
Alban and Mr. Ralph B. Cohen, for defendants in 
error. Judgment affirmed. Davis, C. J., Shauck, 
Johnson and Donahue, JJ., concur. 



No. 12880. Lilly et al., Trustees, et al. v. 
Hobart. Decided March 26, 1912. Error to 
Circuit Court of Lake county. Mr. G. N. Tuttle 
and Mr. Elbert F. Blakely, for plaintiffs in error. 
Mr. Harry E. Hammar, for defendant in error. 
Judgment affirmed. Davis, C. J., Shauck, John- 
son and Donahue, JJ., concur. 
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No. 12881. Lewis, Treasurer, v. The State, 
EX REL. Stilwell. Decided March 26, 1912. 
Error to Circuit Court of Warren county. Mr. 
Alton F. Brown, for plaintiff in error. Mr. Seth 
W. Brown, for defendant in error. Judgment 
affirmed. Davis, C. J., Shauck, Johnson and 
Donahue, JJ., concur. 



No. 12884. Smart, Treasurer, v. Delaware 
County Agricultural Society. Decided March 
26, 1912. Error, to Circuit Court of Delaware 
county. Mr. E. R. Williams and Mr. F. A. McAl- 
lister, for plaintiff in error. Messrs. Marriott, 
Freshwater & Bliss, for defendant in error. Judg- 
ment affirmed. Davis, C. J., Shauck, Johnson 
and Donahue, J J., concur. 



No. 12902. The Pressing & Orr Co. v. The 
John Newton Porter Co. Decided March 26, 
1912. Error to Circuit Court of Huron county. 
Mr. G. Ray Craig, for plaintiff in error. Messrs. 
Spear, Mills & Godfrey, for defendant in error. 
Judgment affirmed. Davis, C. J., Shauck, John- 
son and Donahue, JJ., concur. 



No. 12913. Douglass et al. v. McKee et al. 
Decided March 26, 1912. Error to Circuit Court 
of Richland county. Messrs. Kramer & Jarvis 
and Messrs. Douglass & Hutchinson, for plaintiffs 
in error. Messrs. Cook & McClellan and Mr. John 
S. Black, for defendants in error. Judgment af- 
firmed. Davis, C. J., Spear and Johnson, JJ., 
concur. 
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No. 13314. Taylor, a Taxpayer, v. The Vil- 
lage OF Bedford et al. Decided March 26, 1912. 
Error to Circuit Court of Cuyahoga county. Mr. 
WiUiam A. Carey and Mr. Frank Af. Chandler, for 
plaintiff in error. Mr. L. R. Landfear and Mr. 
Frederick W. Green, for defendants in error. 
Judgment affirmed on authority of Cincinnati et al. 
V. Davis et al, 58 Ohio St., 225. Davis, C. J., 
Spear, Shauck, Johnson and Donahue, JJ., 
concur. 



No. 12351. Bates v. National Bed Co. De- 
cided April 2, 1912. Error to Circuit Court of 
Hamilton county. Mr. Charles B. Wilhy and Mr. 
Mitchell Wilhy, for plaintiff in error. Messrs. 
Heinlein & Armstrong; Messrs. McCamic & 
Clarke and Mr. Frank H. Williams, for defendant 
in error. Judgment reversed and that of superior 
court affirmed. Davis, C. J., Spear, Shauck, 
Johnson and Donahue, JJ., concur. 



No. 12357. Lewis et al. v. Feeney. Decided 
April 2, 1912. Error to Circuit Court of Knox 
county. Mr. J. A. Schaeffer and Messrs. Owen & 
Carr, for plaintiffs in error. Messrs. Wm. M. 
Koons & Sons, for defendant in error. Judgment 
affirmed. Davis, C. J., Spear, Shauck, Johnson 
and Donahue, JJ., concur. 



No. 12368. The Hanauer Automobile Co. v. 
Evans, by etc. Decided April 2, 1912. Error 
to Circuit Court of Hamilton county. Messrs. 
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Paxton, Warrington & Seasongood, for plaintiff 
in error. Mr. Charles B. Wilby and Mr. Mitchell 
Wilhy, for defendant in error. Judgment affirmed. 
Davis, C J., Spear, Shauck, Johnson and Don- 
ahue, JJ., concuf. 



No. 12369. McAdoo et al. v. Hilsinger et al. 
Decided April 2, 1912. Error to Circuit Court 
of Jefferson county. Messrs. Erskine & Smith, 
and Messrs. Mansfield & Merryman, for plaintiffs 
in error. Mr. P. P. Lewis; Mr. Dio Rogers' BXid 
Messrs. Mansfield & Merryman, for defendants in 
error. Judgment affirmed on authority of Drake 
et al., Trustees, v. Tucker, 83 Ohio St., 97. Davis, 
C. J., Spear, Shauck, Johnson and Donahue, 
JJ., concur. 



No. 12746. The Pearl Amusement Co. v. 
The Guy & Ralph Gray Co. Decided April 2, 
1912. Error to Circuit Court of Cuyahoga 
county. Mr. Charles F. Morgan and Messrs. 
Smith, Taft & Arter, for plaintiff in error. Mr. 
James J. Hogan and Mr. Benjamin Parmely, for 
defendant in error. Judgment affirmed. Davis, 
C. J., Spear, Shauck, Johnson and Donahue, 
JJ., concur. 



No. 12298. Hart v. Gilbert. Decided April 
16, 1912. Error to Circuit Court of Franklin 
county. Mr. Charles S. Cherington, for plaintiff 
in error. Mr. J. A. Godown, for defendant in 
error. Judgment affirmed. Davis, C. J., Spear, 
Shauck and Johnson, JJ., concur. 
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No. 12384. The Citizens National Bank v. 
The Piqua Flour Co.^ Decided April 16, 1912. 
Error to Circuit Court of Miami county. Messrs. 
Broomhall & Broomhall, for plaintiff in error. 
Messrs. Long & Kyle and Mr. J. J. McAfee, for 
defendant in error. Judgment reversed and that 
of the common pleas affirmed. Davis, C. J., 
Shauck, Johnson and Donahue, JJ., concur. 



No. 12405. Storts et al., Trustees, et al. v. 
Scott. Decided April 16, 1912. Error to Cir- 
cuit Court of Ross county. Mr. Luther B. Yaple 
and Mr. Peter J. Blosser, for plaintiffs in error. 
Mr. James L Boulger and Mr. N. P. Clyburn, for 
defendant in error. Judgment affirmed. Davis, 
C. J., Spear, Shauck, Johnson and Donahue, 
JJ., concur. 



No. 12462. Jones v. Jaeger et al. Decided 
April 16, 1912. Error to Circuit Court of Licking 
county. Mr. Philip Smythe and Mr. Fred C. Rec- 
tor, for plaintiff in error. Messrs. Huggins, Hug- 
gins, Johnson & Hoover, for defendants in error. 
Judgment affirmed. Davis, C. J , Spear, Shauck 
and Johnson, J J., concur. 



No. 12766. The Limoges China Co. v. The 
C. F. Ware Coffee Co. Decided April 16, 1912. 
Error to Circuit Court of Montgomery county. 
Messrs. Rowe, Matthews & James, for plaintiff in 
error. Messrs. McMahon & McMahon and Mr. 
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R. G. Convin, for defendant in error. Judgment 
affirmed. Davis, C. J., Shatjck and Johnson, 
JJ., concur. 



No. 12904. MussELMAN, ExR., V. Eaton et al. 
Decided April 16, 1912 Error to Circuit Court 
of Paulding county. Messrs. Waters & Spriggs, 
for plaintiff in error. Messrs. Snook & Wilcox, 
for defendants in error. Judgment affirmed. 
Davis, C. J., Spear, Shauck, Johnson and Don- 
ahue, JJ., concur. 



No. 12906. Arnold, Guardian, v. Myers, 
Admr. Decided April 16, 1912. Error to Cir- 
cuit Court of Ashland county. Mr. A. H. Stilwell 
and Mr. H. B. Swartz, for plaintiff in error. Mr. 
F. N. Patterson, for defendant in error. Judgment 
affirmed. Davis, C. J., Spear, Shauck, Johnson 
and Donahue/ J J., concur. 



No. 12908. The City of Columbus et al. v. 
Page. Decided April 16, 1912. Error to Circuit 
Court of Franklin county. Mr. E. L. Weinland, 
city solicitor, and Mr. Charles A. Leach and Mr. 
John L. Davies, assistants, for plaintiff in error. 
Mr. Walter S. Page, for defendant in error. Judg- 
ment affirmed. Davis, C. J., Spear, Shauck, 
Johnson and Donahue, JJ., concur. 



No. 12915. BuERHAus, County Auditor, et 
AL. V. Granger et al. Decided April 16, 1912. 
Error to Circuit Court of Muskingum cotmty. 
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Mr. Ckofies F. Rihhle, prosecuting attorney; Mr. 
Harry C. Pugh and Mr. Howard E. Buker, for 
plaintiffs in error. Messrs. Granger & Granger, 
for defendants in error. Judgment affirmed. 
Davis, C. J., Spear, Shauck, Johnson and Don- 
ahue, JJ., concur. 



No. 13151. The Cincinnati, Hamilton & 
Dayton Ry. Co. v. Small. Decided April 16, 
1912. Error to Circuit Court of Miami county. 
Mr. Morison R. Watte and Messrs Broomhall & 
Broomhall, for plaintiff in error. Mr. George S. 
Long and Mr. Thomas B. Kyle, for defendant in 
error. Judgment affirmed. Spear, Shauck, 
Johnson and Donahue, JJ., concur. 



No. 13152. Harmon, Receiver, v. Small. De- 
cided April 16, 1912. Error to Circuit Court of 
Miami county. Mr. Morison R. Watte and Messrs. 
Broomhall & Broomhall, for plaintiff in error. 
Mr. George S. Long and Mr. Thomas B. Kyle, for 
defendant in error. Judgment affirmed. Spear, 
Shauck, Johnson and Donahue, JJ., concur. 



No. 12607. The Toledo & Ohio Central Ry. 
Co. V. Pippin, Admr. Decided April 16, 1912. 
Error to Circuit Court of Franklin county. 
Messrs. Doyle & Lewis and Messrs. Vorys, Sater, 
Seymour & Pease, for plaintiff in error. Mr. J. F. 
Rogers and Mr. George S. Peters, for defendant 
in error. Judgment affirmed. Spear, Shauck and 
Johnson, JJ., concur. 
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No. 12752. Carson et al. v. The Board of 
County Commissioners of Wood County et al. 
Decided April 16, 1912. Error to Circuit Court 
of Wood county. Mr. N. R. Harrington and Mr. 
Elza Carter, for plaintiffs in error. Mr. Wm. 
Dunipace, prosecuting attorney; Mr. Charles A. 
Blackford, prosecuting attorney; Mr. Thomas MuU 
cahy, prosecuting attorney; Mr. Charles S. Hat- 
field, prosecuting attorney; Mr. J. W. Smith, pros- 
ecuting attorney, and Mr. Benjamin F. James, for 
defendants in error. Judgment affirmed. Davis, 
C. J., Shauck and Johnson, J J., concur. 



No. 13264. Troxell, Exr., et al. v. Shade, 
Trustee. Decided April 16, 1912. Error to Cir- 
cuit Court of Montgomery county. Mr. Charles 
W. Finch and Mr. V. A. Troxell, for plaintiffs in 
error. Messrs. McKemy & Cline and Mr. Ben- 
jamin F. Hershey, for defendant in error. Judg- 
ment affirmed. Davis, C. J., Shauck, Johnson 
and Donahue, JJ., concur. 



No. 13268. The State of Ohio v. Campbell. 
Decided April 16, 1912. Error to Circuit Court 
of Medina county. Mr. George Frey, prosecuting 
attorney; Mr. C. H. Workman; Mr. N. M. Wolfe; 
Mr. W. J. Weinck and Mr. N. H. McClure, for 
plaintiff in error. Mr. Frank Heath; Mr. Wm. M. 
Koons; Mr. C. P. Winbigler and Mr. J. P. Seward, 
for defendant in error. Judgment affirmed on au- 



Digitized by VnOOQ IC 



336 JANUARY TERM, 1912. [860.S, 

Cases Reported 

thority of McLaughlin et aL v. The Wheeling & 
Lake Erie Ry. Co., 61 Ohio St., 279. Davis, C J., 
Spear, Shauck, Johnson and Donahue, JJ., 
concur. 



No. 12409. VoGT ET AL., Partners, v. Seum. 
Decided April 30, 1912. Error to Circuit Court 
of Delaware county. Messrs. Jewell & Benton, 
for plaintiffs in error. Mr. J. R. Selover and 
Messrs. Pugh & Pugh, for defendant in error. 
Judgment affirmed. Davis, C. J., Spear, Shauck, 
Johnson and O'Hara, JJ., concur. Donahue, J., 
not participating. 



No. 12431. Gruner v. National Starch Co. 
Decided April 30, 1912. Error to Circuit Court 
of Hamilton county. Mr. Joseph B. Kelley and 
Messrs. Adler, Kelley & Hauck, for plaintiff in 
error. Messrs. Ernst, Cassatt & Cottle, for de- 
fendant in error. Judgment modified and affirmed 
as modified. 

It is ordered and adjudged by this court, that 
the judgment of the said circuit court be, and the 
same hereby is modified in the respect following: 
That the judgment of the said circuit court is 
reversed in so far as the said judgment ordered 
and adjudg^ed that the said National Starch Com- 
pany go hence without day and recover its costs 
against the plaintiff in error, and the said judg- 
ment of the circuit court is hereby affirmed in 
so far as the same reversed the judgment of the 
court of common pleas in said cause, and it is 
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further ordered that this cause be remanded to 
the court of common pleas for a new trial thereof 
and for further proceedings according to law. 
Spear, Johnson, Donahue and O'Hara, JJ., 
concur. 



No. 12842. Fisher v. Fisher, Individually, 
ETC. Decided April 30, 1912. Error to Circuit 
Court of Muskingum county. Messrs. Winn & 
Bassett, for plaintiff in error. Mr. C. T. Marshall 
and Mr. E. IV. Allen, for defendant in error. 
Judgment affirmed. Davis, C. J., Shauck and 
Donahue, JJ., concur. 



No. 12945. MiLLIGAN ET AL. V. SCRIBNER, AS- 
SIGNEE, ETC. Decided April 30, 1912. Error to 
Circuit Court of Lucas county. Mr. S. A. Arm- 
strong and Mr. Ben W. Johnson, for plaintiffs in 
error. Mr. R. S. Holbrook and Mr. C. R. Banker, 
for defendant in error. Judgment affirmed. 
Davis, C. J., Shauck and Johnson^ JJ., concur. 



No. 12953. YouGHioGHENY & Ohio Coal Co. 
V. Keba. Decided April 30, 1912. Error to Cir- 
cuit Court of Belmont county. Mr. Fred Spriggs, 
for plaintiff in error. Mr. John C. Nichols; Mr. 
Albert W. Kennon and Mr. Newell K. Kennon, 
for defendant in error. Judgment affirmed, 
Davis, C. J., Spear, Shauck, Johnson and Don- 
ahue, JJ., concur. 
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No. 12962. Zimmerman et al. v. Bowers 
ET AL. Decided April 30, 1912. Error to Cir- 
cuit Court of Morrow county. Mr. W. S. Kerr, 
for plaintiffs in error. Mr. W. M. Kaufman and 
Messrs. Harlan & Wood, for defendants in error. 
Judgment affirmed. Davis, C. J., Shauck and 
Johnson, JJ., concur. Donahue, J., not par- 
ticipating. 



No. 13202. The Ohio Electric Ry. Co. v. 
Allen. Decided April 30, 1912. Error to Cir- 
cuit Court of Lucas county. Mr. Walter B. Richie 
and Mr. Alexander L. Smith, for plaintiff in error. 
Mr. G. B. Keppel, for defendant in error. Judg- 
ment affirmed. Davis, C J., Shauck, Johnson 
and Donahue, JJ., concur. 



No. 13240. O'Connor v. Hartupee et al. 
Decided April 30, 1912. Error to Circuit Court 
of Hamilton county. Mr. J. W. Kittering and 
Mr. Harry R. Weber, for plaintiff in error. Mr. 
Charles W. Baker; Mr. W. B. Mente and Afr. 
Lewis N. Gatch, for defendants in error. Judg- 
ment affirmed. Davis, C. J., Spear, Shauck, 
Johnson and Donahue, JJ., concur. 



No. 12279. Crothers et al. v. Stanley. De- 
cided May 7, 1912. Error to Circuit Court of 
Hamilton county. Mr. Edwards Ritchie and 
Messrs. Philip & S. C. Roettinger, for plaintiffs in 
error. Mr. Wm. W. Prather and Mr. D. G. 
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McVean, for defendant in error. Judgment af- 
firmed. Davis, C. J., Spear, Johnson and 
O'Hara, JJ., concur. 



No. 12286. McMiLLiN v. Ong, Exrx. De- 
cided May 7, 1912. Error to Circuit Court of 
Cuyahoga county. Mr. A. F. Ingersoll and Mr. 
F. C. McMillin, for plaintiff in error. Messrs. 
Ong, Thayer & Mansfield, for defendants in error. 
Judgment reversed and that of common pleas 
affirmed. Shauck, Johnson, Donahue and 
O'Hara, JJ., concur. 



No. 12438. Stone, Receiver, v. The Cincin- 
nati, Dayton & Toledo Traction Co. et al. 
Decided May 7, 1912. Error to Circuit Court of 
Montgomery county. Messrs. Rowe, Matthews & 
James, for plaintiff in error. Messrs. Shotts & 
Millikin and Mr. W. C. Shepherd, for defendants 
in error. Judgment affirmed. Davis, C. J., Spear, 
Shauck, Johnson, Donahue and O'Hara, JJ., 
concur. 



No. 12445. The Cincinnati Traction Co. v. 
George. Decided May 7, 1912. Error to Circuit 
Court of Hamilton county. Messrs. Kittredge, 
Wilby & Stimson, for plaintiff in error. Messrs. 
Cogan & Williams and Mr. Thomas L. Michie, for 
defendant in error. Judgment affirmed. Davis, 
C. J., Spear, Shauck, Johnson, Donahue and 
O'Hara, JJ., concur. 
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No. 12447. The City of Toledo v. Cqrnelius. 
Decided May 7, 1912. Error to Circuit Court of 
Lucas county. Mr, Cornell Schreiber, city solici- 
tor, and Mr. Asliton H. Coldham, assistant city 
solicitor, for plaintiff in error. Mr. Marion W. 
Bacome, for defendant in error. Judgment af- 
firmed. Spear, Donahue and O'Hara, JJ., con- 
cur. 



No. 12454. Studevant v. Roth. Decided May 
7, 1912. Error to Circuit Court of Shelby county. 
Mr. Percy R.Taylor and Mr. Andrew J. Hess, for 
plaintiff in error. Messrs. Wicoff, Emmons & 
Needles, for defendant in error. Judgment af- 
firmed. Spear, Johnson, Donahue and O'Hara, 
JJ., concur. 



No. 12622. Harmon, Receiver, v. Brown. 
Decided May 7, 1912. Error to Circuit Court 
of Lucas county. Mr. Morison R. Watte and Mr. 
Julian H. Tyler, for plaintiff in error. Messrs. 
Marshall & Fraser and Mr. George C. Bryce, for 
defendant in error. Judgment affirmed. Davis, 
C. J., Spear, Shauck, Johnson, Donahue and 
O'Hara, JJ., concur. 



No. 12758. HoRTON v. Cole. Decided May 7, 
1912. Error to Circuit Court of Lake county. 
Messrs. Stearns, Chamberlain & Royon and Mr. 
Homer Harper, for plaintiff in error. Mr. Harry 
E. Hammar; Mr. George W. Alvord and Messrs. 



Digitized by VnOOQ IC 



86 O. S.] MEMORANDA CASES. 341 

Without Opinion. 

Kline, Tolles & Morley, for defendant in error. 
Judgment affirmed. Spear, Johnson and O'Hara, 
JJ., concur. 



No. 12821. The City of Columbus v. Mc- 
Cracken et al., Partners as C. T. McCracken 
& Co. Decided May 7, 1912. Error to Circuit 
Court of Franklin county. Mr. E. L. Weinland, 
city solicitor, and Mr, B. W. Gearhart and Mr. 
Charles A. Leach, assistant city solicitors, for 
plaintiff in error. Mr. G. J. Marriott and Mr. 
John A. Connor, for defendants in error. Judg- 
ment affirmed. Spear, Johnson and O'Hara, 
JJ., concur. 



No. 12912. The Baltimore & Ohio Railroad 
Co. V. KooNs, Admr. Decided May 7, 1912. Error 
to Circuit Court of Ashland county. Messrs. 
Arrely Wilson & Harrington, for plaintiff in error. 
Mr. E. M. Palmer and Mr. L. J. Myers, for de- 
fendant in error. Judgment affirmed. Johnson, 
Donahue and O'Hara, JJ., concur. 



No. 12974. The New York, Chicago & St. 
Louis Railroad Co. v. Gulla^ by etc. Decided 
May 7, 1912. Error to Circuit Court of Cuyahoga 
county. Mr. John H. Clarke, for plaintiff in error. 
Mr. B. D. Nicola and Messrs. Wing, Myler & 
Turney, for defendant in error. Judgment af- 
firmed. Davis, C. J., Shauck, Johnson and Don- 
ahue, JJ., concur. 



Digitized by VnOOQ IC 



342 JANUARY TERM, 1912. [86 O. S. 

Cases Reported 

No. 12977. Lang et al. v. McCauley. De- 
cided May 7, 1912. Error to Circuit Court of 
Seneca county. Messrs. Lutes & Lutes and 
Messrs. Carter & Goodrich, for plaintiffs in error. 
Mr. Milton Sayler and Messrs. McCauley & Weir 
ler, for defendant in error. Judgment affirmed. 
Davis, C J., Shauck, Johnson and Donahue, 
JJ., concur. 



No. 12978. The Toledo, Fostoria & Findlay 
Electric Ry. Co. v. Southwell. Decided May 
7, 1912. Error to Circuit Court of Lucas county. 
Mr. Jesse Stephens and Mr. G. W. Ross, for 
plaintiff in error. Mr. M. F. GrifHn and Mr. John 
O. Zahel, for defendant in error. Judgment af- 
firmed. Davis, C. J., Shauck, Johnson and 
Donahue, JJ., concur. 



No. 12986. Fox v. Queen City Barrel Co. 
ET AL. Decided May 7, 1912. Error to Circuit 
Court of Hamilton county. Mr. I. L. Huddle, for 
plaintiff in error. Mr. Max Levy and Mr. IV. W. 
Symmes, for defendants in error. Judgment af- 
firmed. Davis, C. J., Shauck, Johnson and 
Donahue, JJ., concur. 



No. 12997. Renner v. The City of Cincin- 
nati. Decided May 7, 1912. Error to Circuit 
Court of Hamilton county. Mr. James R. Jordan 
and Mr. Frank M. Coppock, for plaintiff in error. 
Mr. Edward M. Ballard, city solicitor, and Mr. 
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Walter M. Schoenle, assistant city solicitor, for 
defendant in error. Judgment affirmed. Davis, 
C. J., Shauck and Johnson, JJ., concur. 



No. 13283. The Cincinnati Gas, Coke, Coal 
& Mining Co. et al. v. The Baltimore & Ohio 
Southwestern Railroad Co. et al. Decided 
May 7, 1912. Error to Circuit Court of Ham- 
ilton county. Messrs. Pogue & Pogue; Messrs. 
Strieker & Johnson; Messrs. Kramer & Bettman; 
Mr. Albert Bettinger; Mr. Miller Outcalt; Messrs. 
Healy, Ferris & McAvoy; Mr. Charles D. Jones 
and Messrs. Worthington & Strong, for plain- 
tiffs in error. Mr. John W. Peck and Messrs. 
Harmon, Colston, Goldsmith & Hoadly, for de- 
fendants in error. Judgment affirmed. Davis, 
C J., Spear, Shauck, Johnson, Donahue and 
O'Hara, JJ., concur. 



No. 13293. Heffner, Exr., v. Hatfield, Exr. 
Decided May 7, 1912. Error to Circuit Court of 
Sandusky county. Mr. D. A. Heffner and Mr. 
Ben H. Dewey, for plaintiff in error. Mr. Lester 
Wilson, for defendant in error. Judgment af- 
firmed. Spear, Johnson and O'Hara, J J., concur. 



No. 13294. Ashley et al., Exrs., v. Hat- 
field, Exr. Decided May 7, 1912. Error to 
Circuit Court of Sandusky county. Mr. D. A. 
Heffner and Mr. Ben H. Dewey, for plaintiffs in 
error. Mr. Lester Wilson, for defendant in error. 
Judgment affirmed. Spear, Johnson and O'Hara, 
JJ., concur. 
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No. 12457. The Niagara Fire Extinguisher 
Co. V. The W. H. Hoover Co. Decided May 14, 
1912. Error to Circuit Court of Stark county. 
Messrs. Wilcox, Parsons, Burch & Adams, for 
plaintiff in error. Mr. Clarence G. Herbruck and 
Messrs. McCarty & Pontius, for defendant in 
error. Judgment affirmed. Davis, C. J., Shauck 
and Johnson, JJ., concur. Donahue, J., not par- 
ticipating. 



No. 12458. Hurley, by etc., v. The J. J. 
Snider Lumber Co. Decided May 14, 1912. 
Error to Circuit Court of Franklin county. Mr. 
G. J. Marriott and Messrs. Belcher & Connor, for 
plaintiff in error. Messrs. Snider & Clutch and 
Mr. J. E. Todd, for defendant in error. Judgment 
modified and affirmed as modified. Grounds stated 
in journal entry. 

This court being of opinion that there should not 
have been a judgment on the pleadings, and being 
further of opinion that the motion of defendant 
below for judgment non obstante was properly 
overruled; and being further of opinion that, inas- 
much as the circuit court found that the verdict 
was manifestly against the weight of the evidence, 
the judgment that should have been rendered was 
simply one of reversal, and not a final judgment; 
which said final judg-ment is hereby reversed. 

And, as above modified, the judgment of the cir- 
cuit court is affirmed, and the cause remanded 
to the court of common pleas of Franklin county 
for further proceedings according to law. Spear, 
Johnson, Donahue and O'Hara, JJ., concur. 
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No. 12464. The Ohio Live Stock Commis- 
sion Co. V. Levering et al.. Partners. Decided 
May 14, 1912. Error to Circuit Court of Knox 
county. Mr. Columbus Ewalt and Mr. P. L. 
WilkinSj for plaintiff in error. Mr. L. C. Stillwell 
and Messrs. Owen & Carr, for defendants in 
error. Judgment affirmed. Davis, C. J., Spear 
and Shauck, JJ., concur. Donahue and O'Hara, 
JJ., not participating. 



No, 12501. The Continental Trust & 
Savings Bank Co. v. Detwiler. Decided May 
14, 1912. Error to Circuit Court of Lucas county. 
Messrs. Rhoades & Rhoades, for plaintiff in error. 
Messrs. Calkins & Storey, for defendant in error. 
Judgment reversed and judgment of the court of 
common pleas affirmed. Davis, C. J., Spear, 
Shauck and O'Hara, JJ., concur. 



No. 12651. Miller v. Miller. Deciaed May 
14, 1912. Error to Circuit Court of Summit 
county. Messrs. Webber & Turner and Messrs. 
Wilcox, Parsons, Burch & Adams, for plaintiff in 
error. Messrs. Allen, Waters, Young '& Andress, 
for defendant in error. Judgment reversed. 
Grounds stated in journal entry. 

It is ordered and adjudged by this court, that 
the judgment of the said circuit court be, and the 
same hereby is, reversed. And this court finds 
that (said Henry E. Miller having died during 
the lifetime and widowhood of his mother, Apphia 
B. Miller), the mortgage executed by the said 
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Henry E. Miller and set up in the petition in the 
court below, is not a valid lien on the premises 
described in the petition and conveyed no interest 
to the mortgagee in said premises, and the court 
further finds that the said Hattie J. Miller, widow 
of said Henry E. Miller, is not entitled to any in- 
terest whatever in dower, or otherwise, in said 
premises. 

And the court coming now to render the judg- 
ment which the circuit court should have rendered, 
it is ordered and adjudged by this court that the 
petition of the plaintiff in said court and the cross- 
petition of said Hattie J. Miller be, and they are 
hereby, dismissed. Shauck, Johnson, Donahue 
and O'Hara, JJ., concur. 



No. 12848. The Cleveland & Sandusky 
Brewing Co. v. Scott, Receiver, et al. De- 
cided May 14, 1912. Error to Circuit Court of 
Hardin county. Mr. George C. Bets and Messrs. 
Smick & Hoge, for plaintiff in error. Mr. 
James Ray Stillings and Mr. Phil M. Crow, for 
defendants in error. Judgment affirmed. Grounds 
stated in journal entry. 

It is ordered and adjudged by this court, that the 
judgment of the said circuit court be, and the same 
is hereby, affirmed ; it appearing from the finding of 
facts by the court of common pleas that the goods 
and chattels in question were held by said Lieur- 
ance under a verbal agreement with the company 
of which plaintiflF in error was successor, by which 
he was to have and use said chattels as long as 
he continued to sell the beer of said company, and 
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not let any one know but that it was his own, that 
Lieurance continued to sell said beer until 1899, 
and that from that time he sold beer of a different 
company, and retained possession of the said goods 
until they passed into the hands of the defendant 
in error receiver in 1906, without payment of 
rental or other consideration of any kind. The 
court finds that the provisions of Section 4197, Re- 
vised Statutes, not having been complied with, 
plaintiff had no right of possession of said goods 
and chattels when taken in replevin in the court 
below, and finds that under the facts in this case 
it is not necessary to decide whether and under 
what circumstances a bailment for hire or loan for 
a consideration would be taken out of the operation 
of the statute. Spear, Johnson and O'Hara, JJ., 
concur. \ 



No. 12863. The Union Loan Co. v. English. 
Decided May 14, 1912. Error to Circuit Court of 
Lucas county. Mr. Clayton Murphy, for plaintiff 
in error. Mr. Donn C. Mitchell and Mr. A. J. 
Croll, for defendant in error. Judgment affirmed. 
Spear, Johnson and O'Hara, JJ., concur. 



No. 12865. The Scioto Valley Traction Co. 
V. McFarland. Decided May 14, 1912. Error 
to Circuit Court of Fairfield county. Messrs. 
Daugherty, Todd & Rarey, for plaintiff in error. 
Mr. C. W. McCleery, for defendant in error. 
Judgment affirmed. Davis, C. J., Shauck, John- 
son and O'Hara, JJ., concur. Spear and Dona- 
hue, JJ., not participating. 
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No. 12871. Kennedy et al. v. Holverstott. 
Decided May 14, 1912. Error to Circuit Court 
of Marion county. Messrs. Eymon & Thompson, 
for plaintiffs in error. Messrs. Mouser & Mo- 
loney, for defendant in error. Judgment affirmed. 
Spear, Johnson and O'Hara, J J., concur. 



No. 13336. HiNZ v. The State of Ohio. De- 
cided May 14, 1912. Error to Circuit Court of 
Fulton county. Mr. B. W. Johnson, for plaintiff 
in error. Mr. J. B. Templeton, prosecuting attor- 
ney, and Mr. J. A. White, for defendant in error. 
Judgment affirmed. Davis, C. J., Johnson and 
Donahue, J J., concur. 



No. 13358. The State of Ohio v. Lynch. 
Decided May 14, 1912. Error to Circuit Court 
of Delaware county. Mr. E. R. Williams, prose- 
cuting attorney; Mr. W. B. Wheeler and Mr. 
J. A. White, for plaintiff in error. Messrs. Mar- 
riott, Freshwater & Bliss, for defendant in error. 
Judgment affirmed, Davis, C. J., Spear and John- 
son, JJ., concur. O'Hara, J., not participating. 



No. 12511. WiRTH V. The Pittsburg, Fort 
Wayne & Chicago Railway Co. et al. Decided 
May 22, 1912. Error to Circuit Court of Wayne 
county. Mr. Ed. S. Wertz and Mr. Eugene Carlin, 
for plaintiff in error. Messrs. Allen, Waters, 
Young & Andress, for defendants in error. Judg- 
ment affirmed on authority of The Kinnear Manu- 
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facturing Co. v. Beatty et al, 65 Ohio St., 264. 
Davis, C. J., Shauck and Johnson, JJ., concur. 
Donahue, J., did not participate in the decision. 



No. 12520. The Mahoning Valley Railway 
Co. V. Mayyou, Admr. Decided May 22, 1912. 
Error to Circuit Court of Trumbull county. 
Messrs. Arrel, Wilson & Harrington and Mr. 
Charles Fillius, for plaintiff in error. Messrs. Gill- 
mer & Gillmer and Mr. G. P. Gillmer, for defend- 
ant in error. Judgment affirmed. Davis, C. J., 
Spear, Shauck, Johnson, Donahue and 
O'Hara. JJ., concur. 



No. 12521. The Baltimore & Ohio Railroad 
Co. ET AL. V. MowERY. Decided May 22, 1912. 
Error to Circuit Court of Trumbull county. 
Messrs. Arrel, Wilson & Harrington^ for plaintiffs 
in error. Messrs. Gillmer & Gillmer , for defend- 
ant in error. Judgment reversed for error in with- 
drawing interrogatories from jury. Davis, C. J., 
Shauck, Johnson, Donahue and O'Hara, JJ., 
concur. 



No. 12522. The Pittsburgh, Cincinnati, 
Chicago & St. Louis Railway Co. v. Applegate. 
Decided May 22, 1912. Error to Circuit Court 
of Clermont county. Messrs. Maxwell & Ramsey, 
for plaintiff in error. Mr. Samuel A. West and 
Messrs. Frazier & Hicks, for defendant in error. 
Judgrment affirmed. Davis. C. J., Spear, Shauck, 
Johnson, Donahue and O^Hara, JJ., concur. 
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No. 12609. Martlin v. Martlin. Decided 
May 22, 1912. Error to Circuit Court of Franklin 
county. Mr. George D. Jones, for plaintiff in 
error. Messrs. Wilson & Rector, for defendant in 
error. Judgment affirmed. Davis, C. J., Johnson 
and Donahue, JJ., concur. 



No. 12614. Wheeling Traction Co. v. 
McCuE. Decided May 22, 1912. Error to Cir- 
cuit Court of Belmont county. Messrs. Duncan & 
Kinder; Mr. Albert W. Kennon and Mr. Newell K. 
Kennon, for plaintiff in error. Mr. James C. Tall- 
man and Mr. W. B. Francis, for defendant in 
error. Judgment affirmed. Johnson, Donahue 
and O'Hara, JJ., concur. 



No. 12615. Wheeling Traction Co. v. Mis- 
KELL. Decided May 22, 1912. Error to Circuit 
Court of Belmont county. Messrs. Duncan & 
Kinder; Mr. Albert W. Kennon and Mr. Newell K. 
Kennon, for plaintiff in error. Mr. James C. Tall- 
man; Mr. W. T. Dixson and Mr. W. B. Francis, 
for defendant in error. Judgment affirmed. John- 
son, Donahue and O'Hara, JJ., concur. 



No. 13197. COWLES ET AL. V. COWLES ET AL. 

Decided May 22, 1912. Error to Circuit Court 
of Summit county. Mr. A. W. Lamson and 
Messrs. Carpenter, Younf^ & Stocker, for plain- 
tiffs in error. Messrs. Allen, Waters, Young & 
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Andress and Messrs. Loomis & Pfeiffer, for de- 
fendants in error. Judgment affirmed. Shauck, 
Johnson and O'Hara, JJ., concur. 



No. 12477. The Chicago & Erie Railroad 
Co. V. Holland. Decided May 28, 1912. Error 
to Circuit Court of Marion county. Mr. W. O. 
Johnson and Messrs. Crissinger & Guthery, for 
plaintiff in error. Mr. H. N. Quigley; Messrs. 
Mouser & Moloney and Messrs. Scofield & Durfee, 
for defendant in error. Judgment affirmed. 
Davis, C. J., Spear, Shauck, Johnson, Don- 
ahue and O'Hara, JJ., concur. 



No. 12526. Smith v. The Ohio Traction Co. 
Decided May 28, 1912. Error to Circuit Court 
of Butler county. Mr. Ed. H. Jones and Mr. 
Stanley Shaffer, for plaintiff in error. Mr. W. C. 
Shepherd and Messrs. Paxton, Warrington & Seor 
songood, for defendant in error. Judgment af- 
firmed. Davis, C J., Spear, Shauck, Johnson 
and O'Hara, JJ., concur. 



No. 12530. Carpenter v. Ham man. Decided 
May 28, 1912. Error to Circuit Court of Butler 
county. Messrs. Andrews, Harlan & Andrews, 
for plaintiff in error. Mr. M. O. Burns, for de- 
fendant in error. Judgment affirmed. Johnson, 
Donahue and O'Hara, JJ., concur. 
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No. 12551, Ferguson v. Mason. Decided May 
28, 1912. Error to Circuit Court of Hamilton 
county. Mr. M. O. Burns and Messrs. Powell & 
Smiley, for plaintiff in error. Mr. Wm. Walker 
Smith and Mr. H. C. Busch, for defendant in 
error. Judgment affirmed. Grounds stated in 
journal entry. 

It is ordered and adjudged by this court, that 
the judgment of the said circuit court be, and the 
same is hereby, affirmed; and the court finds that 
under the facts shown by the evidence in this case. 
Section 4238^?, Revised Statutes of Ohio, applies, 
as defendant in error did not participate in the 
construction of the scaffold, but the court further 
finds that the court of common pleas erred in its 
charge to the jury defining the issues, and in the 
instructions as to the burden of proof. Davis, 
C. J., Shauck, Johnson and O'Hara, JJ., concur. 



No. 12553. Swearingen v. Mushrush. De- 
cided May 28, 1912. Error to Circuit Court of 
Jefferson county. Mr. P. P. Lewis and Mr. J. W. 
Porter, for plaintiff in error. Messrs. Erskine & 
Smith, for defendant in error. Judgment affirmed. 
Davis, C. J., Shauck, Johnson, Donahue and 
O'Hara, JJ., concur. 



No. 12774. The German Fire Insurance Co. 
V. Stewart. Decided May 28, 1912. Error to 
Circuit Court of Knox county. Mr. J. W. Mooney 
and Mr. R. M. Edmonds, for plaintiff in error. 
Messrs. Waight & Moore and Mr. W. S. Kerr, 
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for defendant in error. Judgment affirmed on au- 
thority of Ohio Farmers' Insurance Co. v. Burget, 
65 Ohio St., 119. Spear, Shauck, Johnson and 
0*Hara, JJ., concur. Donahue, J., not par- 
ticipating. 



No. 12899. The City of Akron et al. v. 
Rentschler et al. Decided May 28, 1912. 
Error to Circuit Court of Summit county. Mr. 
N. M. Greenberger, city solicitor, and Mr. Jon- 
athan Taylor, assistant city solicitor, for plaintiffs 
in error. Messrs. Otis, Beery & Otis, for defend- 
ants in error. Judgment affirmed. Davis, C. J., 
Shauck and Donahue, JJ., concur. 



No. 12920. Pennsylvania Company v. 
McKee, Decided May 28, 1912. Error to Cir- 
cuit Court of Noble county. Mr. A. D. Follett and 
Mr. A. M. Morris, for plaintiff in error. Mr. /. H. 
Mackey and Mr. L. B. Frazier, for defendant in 
error. Judgment affirmed. Davis, C. J., John- 
son and Donahue, JJ., concur. 



No. 12921. Harmon, Receiver, v. Fearnley 
ET AL., Partners as The World's Fair Wreck- 
ing Co. Decided May 28, 1912. Error to Circuit 
Court of Hamilton countv. Messrs. Harmon, 
Colston, Goldsmith & Hoadlv, for nbintiff in error. 
Messrs. Fulton & Wonst, for defendants in error. 
Jtidement affirmed. Davis, C, J., Shauck and 
Donahue, JJ., concur. 
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No. 12924. Cleveland Furnace Co. v. The 
Newburgh & South Shore Railroad Co. De- 
cided May 28, 1912. Error to Circuit Court of 
Cuyahoga county. Messrs. Hoyt, Dustin, Kelley, 
McKeehan & Andrews, for plaintiff in error. 
Messrs. Squire, Sanders & Dempsey, for defend- 
ant in error. Judgment reversed and judgment 
for plaintiff in error. Spear, Johnson, Donahue 
and 0*Hara, JJ., concur. 



No. 12947. The City of Delaware v. The 
Metropolitan Construction Co. Decided May 
28, 1912. Error to Circuit Court of Delaware 
county. Mr. J. R. Selover, city solicitor, for plain- 
tiff in error. Messrs. Marriott, Freshwater & 
Bliss and Messrs. Overturf & Hough, for defend- 
ant in error. Judgment affirmed. Davis, C. J., 
Spear and Johnson, JJ., concur. Donahue, J., 
not participating. 



No. 12970. Clark et al. v. Reber. Decided 
May 28, 1912. Error to Circuit Court of Marion 
county. Mr. Fred W. Warner and Mr. H. N. 
Quigley, for plaintiffs in error. Messrs. Copeland 
& Bartram; Messrs. Crissinger &r Guthery and 
Mr. H. Edmund Hill, for defendant in error. 
Judgment affirmed. Davis, C. J., Spear, Shauck 
and Donahue, JJ., concur. 



No. 12564. The Miller Improved Gas En- 
gine Co. V. Macklin, Receiver, et al. . Decided 
June 4, 1912. Error to Circuit Court of Franklin 



Digitized by VnOOQ IC 



86 O. S.1 MEMORANDA CASES. 355 

Without Opinion. 

county. Messrs. Bowman & BoTvman; Messrs. 
Mathews & Mathews; Mr. John J. Chester and 
Messrs. Thomas & Hays, for plaintiff in error. 
Mr. J. W. Mooney; Mr. G. E. Bibbee and Messrs. 
Outhwaite, Linn & Thurman, for defendants in 
error. Judgment affirmed. Davis, C J., Shauck 
and Donahue, JJ., concur. 



No. 12895. In the Matter of Transfer of 
Territory from the Union Township School 
District to the Rawson Village School Dis- 
trict. Decided June 4, 1912. Error to Circuit 
Court of Hancock county. Messrs. Axline & 
Betts, for petitioners. Mr. Charles E. Jordan, for 
remonstrators. Judgment affirmed. Spear, John- 
son and O'Hara, JJ., concur. 



No. 12948. The City of Delaware et al. v. 
VanDeman et al. Decided June 4, 1912. Error 
to Circuit Court of Delaware county. Mr. J. R. 
Selover, city solicitor, and Messrs. Jewell & Ben- 
ton, for plaintiffs in error. Messrs. Marriott, 
Freshwater & Bliss and Mr. J. D. VanDeman, 
for defendants in error. Judgment affirmed. 
Davis, C. J., Johnson and CHara, JJ., concur. 



No. 13023. The Cincinnati, Milford & 

I LovELAND Traction Co. v. Hatfield, by etc. 

Decided June 4, 1912. Error to Circuit Court of 

Qermont county. Mr, Thome Baker and Mr. Eli 

H. Speidel, for plaintiff in error. Mr. Louis Hicks 
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and Mr. Charles C. Kearns, for defendant in error. 
Judgment reversed. Grounds stated in journal 
entry. 

It is ordered and adjudged by this court, thiat 
the judgment of the said circuit court be, and the 
same hereby is, reversed. And this court proceed- 
ing to render the judgment which said circuit 
court should have rendered, it is considered and 
adjudged that the judgment of the court of com- 
mon pleas be, and the same hereby is,, reversed for 
the following reasons: First, that said court erred 
in the admission of hearsay from the witnesses 
Cherry and Johnson; and, second, because of the 
misconduct of counsel for the prevailing party in 
addressing the jury. Davis, C. J., Spear, Shauck 
and O^Hara, JJ., concur. 



' No. 13059. Price et al. v. Brooker, Admr. 
Decided June 4, 1912. Error to Circuit Court of 
Hocking county. Mr. John C. Pettit, for plain- 
tiffs in error. Mr. Edwin D. Ricketts and Mr. 
C. V. Wright, for defendant in error. Judgment 
affirmed. Spear, Shauck and Johnson, JJ., 
concur. 



No. 13379. Ferguson v. The State of Ohio. 
Decided June 4, 1912. Error to Circuit Court of 
Franklin county. Mr. M. B. Earnhart, for plain- 
tiff in error. Mr. Edward C. Turner, prosecuting 
attorney, and Mr. H. S. Ballard, assistant pros- 
ecuting attorney, for defendant in error. Judg- 
ment affirmed. Spear, Shauck and Donahue, 
JJ., concur. 
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No. 12399. The City of Cleveland v, 
Seither et al. Decided June 5, 1912. Error 
to Circuit Court of Cuyahoga county. Mr, New- 
ton D. Baker, city solicitor, and Messrs. Wilcox, 
Wilkin, Stevens & Hostetler, for plaintiff in error. 
Messrs. Smith, Taft & Arter and Mr. S. H. Tolles, 
for defendants in error. Judgment affirmed. 
Spear, Donahue, Johnson and O'Hara, JJ., 
concur. 



No. 12723. Smith et al. v. Matthew et al. 
Decided June 5, 1912. Error to Circuit Court of 
Hancock county. Mr. G. W. Ross and Mr. C. B. 
Dwiggins, for plaintiffs in error. Messrs. Finley 
& Gallingerj, Mr. G. W. Hurd; Mr. Merle N. Poe; 
Messrs. M. B. & H. H. Johnson; Mr. T. H. 
Hogsett and Messrs. Squire, Sanders & Dempsey, 
for defendants in error. Judgment affirmed. Da- 
vis, C. J., Shauck, Johnson and O'Hara, JJ., 
concur. 



No. 12877. Dever, Admr., v. Kirk et al. De- 
cided June 5, 1912. Error to Circuit Court of 
Knox county. Mr. C. E. CritchHeld and Mr. J. B. 
Graham, for plaintiff in error. Messrs. Waight 6r 
Moore and Mr. Rollin R. Mclntire, for defendants 
in error. Judgment affirmed. Davis, C. J., 
Shauck and O'Hara, JJ., concur. Donahue, J., 
not participating. 



No. 13164. American Sheet & Tin Plate 
Co. V. Otitia. Decided June 5, 1912. Error to 
Circuit Court of Mahoning county. Messrs. Hine, 
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Kennedy & Manchester, for plaintiff in error. 
Messrs, Anderson, Cook, Mathews & Cook, for 
defendant in error. Judgment affirmed. Johnson, 
Donahue and O'Hara, JJ., concur. 



No. 12563. Knepfle v. The Cleveland, Cin- 
cinnati, Chicago & St. Louis Ry. Co. Decided 
June 11, 1912. Error to Circuit Court of Ham- 
ilton county. Mr. George B. Goodhart and Mr. 
C. B. Matthews, for plaintiff in error.. Messrs. 
Harmon, Colston, Goldsmith & Hoadly and Mr. 
A. W. Goldsmith, Jr., for defendant in error. 
Judgment affirmed. Davis, C. J., Shauck and 
Donahue, JJ., concur. 



No. 12569. Akin v. The Wheeling & Lake 
Erie Railroad Co. Decided June 11, 1912. Error 
to Circuit Court of Stark county. Messrs. IVelty 
& Albaugh and Mr. Allen Cook, for plaintiff in 
error. Messrs. Lynch & Day, for defendant in 
error. Judgment affirmed. Davis, C. J., Spear, 
Shauck, Johnson and O'Hara, J J., concur. 
Donahue, J., did not participate in the decision. 



No. 12572. Alex. D. Shaw & Co. v. Fitz- 
patrick. Decided June 11, 1912. Error to Cir- 
cuit Court of Cuyahoga county. Messrs. White, 
Johnson & Cannon, for plaintiff in error. Mr. 
John A. Thompson, for defendant in error. Judg- 
ment reversed and that of common pleas affirmed. 
Davis, C J., Shauck, Johnson and O'Hara, JJ., 
concur. 
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No. 12589. KiLDUFF v. The Cleveland Rail- 
way Co. ET AL. Decided June 11, 1912. Error 
to Circuit Court of Cuyahoga county. Messrs. 
Myler & Turney, for plaintiff in error. Messrs. 
Squire, Sanders & Dempsey, for defendants in 
error. Judgment affirmed. Davis, C. J., Spear, 
Shauck, Johnson, Donahue and O'Hara, JJ., 
concur. 



No. 12590. The Mahoning Valley Ry. Co. 
V. Feeney. Decided June 11, 1912. Error to 
Circuit Court of Mahoning county. Messrs. Arret, 
Wilson & Harrington, for plaintiff in error. Mr. 
D. F. Anderson, for defendant in error. Judg- 
ment reversed and common pleas affirmed. Grounds 
stated in journal entry. 

It is ordered and adjudged by this court, that 
the judgment of said circuit court be, and the 
same hereby is, reversed for error in reversing 
and in not affirming the judgment of the court 
of common pleas of Mahoning county in the case 
of Marie Feeney v. The Mahoning Valley Railway 
Company. And proceeding to render the judgment 
said circuit court should have rendered. 

It is considered and adjudged that the said judg- 
ment of the court of common pleas be and the 
same is in all respects affirmed, this court being of 
opinion that the plaintiff's own evidence clearly 
shows that her own negligence contributed di- 
rectly and proximately to her injuries. Davis, 
C. J., Shauck, Johnson and O'Hara, JJ., con- 
cur. Donahue, J., not participating. 
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No. 12591. Norfolk & Western Ry. Co. v. 
Work et al. Decided June 11, 1912. Error to 
Circuit Court of Ross county. Messrs, Bannon & 
Bannon; Mr. H. W. Woodrow and Mr. Theodore 
W. Reath, for plaintiff in error. Mr. Frank P. 
Hinton and Mr. Wallace D. Yaple, for defendants 
in error. Judgment affirmed. Grounds stated in 
journal entry. 

It is ordered and adjudged by this court, that 
the judgment of the said circuit court be, and the 
same hereby is, affirmed; it appearing that the 
circuit court reversed the judgment of the com- 
mon pleas court because the verdict of the jury was 
against the manifest - weight of the evidence. 
Spear, Shauck, Johnson, Donahue and O'Hara^ 
JJ., concur. 



No. 12914. Cook et al. v. Agostinello et al. 
Decided June 11, 1912. Error to Circuit Court 
of Mahoning county. Mr. S. S. Conroy and Mr. 
S. L. Clark, for plaintiffs in error. Mr. M. C. 
McNab and Mr. U. C. DeFord, for defendants in 
error. Judgment reversed by consent of all par- 
ties to the record, and final judgment rendered. 
Spear, Johnson and O'Hara, JJ., concur. 



No. 12925. The Johnson Co. v. The Samuel 
A. Esswein Heating & Plumbing Co. Decided 
June 11, 1912. Error to Circuit Court of Frank- 
lin county. Mr. D. A. Cook and Messrs. Wilson & 
Rector, for plaintiff in error. Messrs. Vorys, 



Digitized by VnOOQlC 



86 O. S.] MEMORANDA CASES. 361 

Without Opinion. 

Sater, Seymour & Pease, for defendant in error. 
Judgment affirmed. Davis, C. J., Spear, Shauck, 
Johnson and Donahue, JJ., concur. 



No. 12598. Bonner v. The Continental 
Trust & Savings Bank Co. Decided June 18, 
1912. Error to Circuit Court of Lucas county. 
Mr. Julian H. Tyler, for plaintiff in error. Mr. 
Ben W. Johnson, for defendant in error. Judg- 
ment reversed and that of common pleas affirmed. 
Davis, C. J., Spear, Shauck and Donahue, JJ., 
concur. 



No. 12926. Mitchell et al. z/. Sims et al. 
Decided June 18, 1912. Error to Circuit Court 
of Franklin county. Messrs. Pugh & Pugh, for 
plaintiffs in error. Mr. Joseph H. Dyer, for de- 
fendants in error. Judgment affirmed. Davis, 
C. J., Shauck, Johnson and Donahue, JJ., 
concur. 



No. 12928. Williams et al. v. Cline et al. 
Decided June^ 18, 1912. Error to Circuit Court 
of Lawrence county. Mr. A. R. Johnson; Mr. Dan 
C. Jones and Mr. Jed B. Bibbee, for plaintiffs in 
error. Messrs. Andrews & Irish and Mr. Evan F. 
Williams, for defend^mts in error. Judgment 
affirmed. Shauck, Johnson and 0*Hara, JJ., 



concur. 
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No. 13237. Hepner v. The Dayton & West- 
ern Traction Co. Decided June 18, 1912. Error 
to Circuit Court of Montgomery county. Messrs. 
Mattern & Brumbaugh and Messrs. Routzohn & 
Greene, for plaintiff in error. Messrs. McMahon 
& McMahon, for defendant in error. Judgment 
reversed and that of common pleas affirmed. 
Davis, C. J., Spear, Donahue and 0*Hara, JJ., 
concur. 



No. 13330. The State, ex rel. Manufac- 
turers' Appraisal Co., v. Sayre, Auditor, etc. 
Decided June 18, 1912. Error to Circuit Court of 
Franklin county. Messrs. Wilson & Rector, for 
plaintiff in error. Mr, Edward C. Turner, prose- 
cuting attorney, and Mr. Herbert C. Sherman, for 
defendant in error. Judgment affirmed. Davis, 
C. J., Shauck and Donahue, JJ., concur. 



No. 13335. The Pittsburgh & Lake Erie 
Railroad Co. v. Fox. Decided June 18, 1912. 
Error to Circuit Court of Mahoning county. 
Messrs. Arret, Wilson, Harrington & DeFord, for 
plaintiff in error. Messrs. Anderson, Cook, 
Mathews & Cook, for defendant in error. Judg- 
ment affirmed. Johnson, Donahue and O'Hara, 
JJ., concur. 



No. 12592. The Mahoning Valley Railway 
Co. V. Magnitto. Decided June 27, 1912. Error 
to Circuit Court of Mahoning county. Messrs. 
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Arrel, Wilson & Harrington, for plaintiff in erron 
Mr. D. F. Anderson, for defendant in error. Judg- 
ment affirmed. Spear, Johnson and CHara, JJ., 
concur. Donahue, J., not participating. 



No. 12892. Phillips v. Balmond et al. De- 
cided June 27, 1912. Error to Circuit Court of 
Trumbull county. Messrs. Fillius & Fillius and 
Mr. Warren Thomas, for plaintiff in error. 
Messrs. Gillmer, Gillmer & Gillmer and Mr. D. R. 
Gilbert^ for defendants in error. Judgment af- 
firmed. Davis, C. J., Shauck and Donahue, JJ., 
concur. 



No. 12933. Noonan v. Spieth. Decided June 
27, 1912. Error to Circuit Court of Cuyahoga 
county. Messrs. Wing, Myler & Turney, for 
plaintiff in error. Messrs. White, Johnson & 
Cannon, for defendant in error. Judgment af- 
firmed. Davis, C. J., Sp^r, Shauck, Johnson 
and Donahue, JJ., concur. 



No. 12937. Masten v. Levy et al. Decided 
June 27, 1912. Error to Circuit Court of Cuya- 
hoga county. Mr. Walter D. Meals, for plaintiff 
in error. Mr. Jacob DeKaiser and Mr. J. M. 
Shallenberger, for defendants in error. Judgment 
affirmed. Spear, Johnson and CHara, JJ., 
concur. 
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No. 12939. The Schatzinger Consolidated 
Realty Co. v. The Cleveland Short Line Rail- 
way Co. ET AL. Decided June 27, 1912. Error 
to Circuit Court of Cuyahoga county. Mr, P. G. 
Kassulker, for plaintiff in error. Messrs. Kline, 
Tolles & Morley and Mr. Walter D. Meals, for 
defendants in error. Judgment affirmed. Spear, 
Shauck and Donahue, JJ., concur. 



No. 12949. The M. Hamm Co. v. McLean. 
Decided June 27, 1912. Error to Circuit Court 
of Fayette county. Mr. John Logan and Messrs. 
Post & Reid, for plaintiff in error. Mr. Humphrey 
Jones and Messrs. Gregg & Gregg, for defendant 
in error. Judgment affirmed. Davis, C. J., Spear, 
Shauck, Johnson and Donahue, JJ., concur. 



No. 12954. Shedd et al.. Partners, v. Cooke. 
Decided June 27, 1912. Error to Circuit Court 
of Franklin county. Mr. E. D. Howard, for plain- 
tiffs in error. Mr. Smith W. Bennett, for defend- 
ant in error. Judgment affirmed. Davis, C. J., 
Shauck, Johnson and Donahue, JJ., concur. 



No. 12955. Hays, Receiver, v. Ireland, 
Admr., et al. Decided June 27, 1912. Error to 
Circuit Court of Fayette county. Mr. John Logan, 
for plaintiff in error. Messrs. Creamer, Creamer 
& Thompson; Messrs. Post & Reid and Mr. H. H. 
Sanderson, for defendants in error. Judgment 
affirmed. Davis, C. J., Spear, Shauck, Johnson, 
Donahue and O'Hara, JJ., concur. 
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No. 13005. Babcock, Guardian, v. Mony- 
PENY, ExR. AND TRUSTEE, ET AL. Decided June 
27, 1912. Error to Circuit Court of Franklin 
county. Messrs. Addison, Sinks & Babcock and 
Mr. Frank Tossey, for plaintiff in error. Messrs. 
Pugh & Pugh; Messrs. Andrews, Harlan & An- 
drews; Mr. J. T. Holmes and Mr. T. J. Keating, 
for defendants in error. Judgment affirmed. 
Shauck, Johnson and O'Hara, JJ., concur. 



No. 13093. Fisher v. Fisher et al. Decided 
June 27, 1912. Error to Circuit Court of Wayne 
county. Messrs. Kean & Adair, for plaintiff in 
error. Mr. L. R. CritcMeld, Sr.; Mr. A. D. Metz 
and Mr. L. R. CritchHeld, Jr., for defendants in 
error. Judgment affirmed. Davis, C. J., Spear 
and Donahue, JJ., concur. 



No. 13426. The Baltimore & Ohio Railroad 
Co. V. Railroad Commission of Ohio et al. 
Decided June 27, 1912. Error to Circuit Court 
of Frankling county. Mr. F. A. Durban and Mr. 
Robert J. King, for plaintiff in error. Mr. Tim- 
othy S. Hogan, attorney general; Mr. Charles C. 
Marshall; Mr. Robert H. Jamison and Mr. Richard 
Inglis, for defendants in error. Judgment affirmed. 
Johnson, Donahue and O'Hara, JJ., concur. 
Shauck, J., not voting. 
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No. 13643. Selvaggio v. The State of Ohio. 
Decided June 27, 1912. Error to Circuit Court of 
Sandusky county. Messrs. Guerin & Ritter, for 
plaintiff in error. Mr. Henry Hart, prosecuting 
attorney, and Mr. George C. Bets, for defendant 
in error. Judgment affirmed. Sentence to be car- 
ried into execution on the 23rd day of August, 
1912. Davis, C. J., Shauck, Johnson and 
O'Hara, JJ-, concun 
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ABUTTING PROPERTY OWNERS— 
Where one of several owners of land abutting upon an alley, 
which is a private right of way for all of such owners, erects a 
building upon both sides and over such alley, by means of an 
archway, ejectment cannot thereafter be maintained against him 
by an abutting owner who had knowledge of the improvement 
at its inception and made no objection. See Marvin v. Tusch, 49. 

ACCOUNT OF GUARDIAN— 
The claim of a guardian for personal services rendered in a fam- 
ily relation to an imbecile ward, is to be determined, upon the 
death of such ward, by the court settling the guardian's account 
(Section 10953, General Code), and it need not be presented to 
his personal representatives. See Scatttrgood v. Ingram, 76. 

ACTION— 

A proceeding under Sections 6343 and 6344, Revised Statutes, to 
set aside a conveyance of real estate in fraud of creditors, etc, 
is for the recovery of real property, within the meaning of Sec- 
tion 5019, Revised Statutes — ^When the entire property sought 
to be recovered is situated in one county, the action must be 
brought in that county, and summons may be issued to any 
other county. See Acetylene Co. v. Coblents, 199. 

Where, in an action to recover for personal injury, negligence of 
the defendant is charged in the petition and denied by the 
answer which avers that whatever injuries plaintiff received 
were caused by his own negligence, etc., and the evidence tends 
to support both claims, the court may properly charge the jury 
in regard to contributory negligence. See Behm ▼. Traction 
Co., 2XJ9. 

ACT OF LEGISLATURE- 
The act of the general assembly, passed April 7, 1906^ to authorize 
the state board of health to require the purification of sewage 
and public water (Section 1249, et seq., Gtntrii Code), is valid 
and constitutional. See Board of Health v. Greenville, 1. 
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ACT OF LEGISLATURE— Continued 

The act of March 12, 1909 (100 O. I*. 89), to amend Section 5 of 
an act entitled: "An act providing against the evils resulting 
from the traffic in intoxicating liquors/' is constitutional See 
Bloomfield v. State, 253. 

ADOPTED CHILD— 
A devise of a remainder to the **heirs at law" of a beneficiary for 
life, includes an adopted child, although there was not, when the 
will was executed, any statute for adoption of children. See 
Smith et al. v. Hunter et al., 106. - 

AGENCY— 
One who chooses a bank as a collecting agency, impliedly agrees 
that the agency may be performed in accordance with estab- 
lished usages — Where a bank receives from the payee a cer- 
tificate of deposit issued by a distant bank, for deposit, the 
transaction does not amount to a purchase, but as a receipt of 
the same for collection — It is not negligence per se, in such a 
case, for the collecting bank to send the certificate of deposit to 
the maker, by mail, with a request for payment, or to accept 
a draft or check in conditional payment, where such is the 
custom. See Hilsinger v. Trickett, 286. 

ALLEY— 
Where one of several owners of land abutting upon an alley, 
which is a private right of way for all of such owners, erects a 
building upon both sides and over such alley, by means of an 
archway, ejectment cannot thereafter be maintained against him 
by an abutting owner who had knowledge of the improvement 
at its inception and made no objection. See Marvin v. Tusch, 49. 

AMENDING PETITION— 

Where the plaintiff offers evidence to support a ground of recov- 
ery different from that set up in the petition, and same is 
objected to, it should be excluded until the plaintiff has amended 
his pleading, and he cannot rely upon the averments in the 
answer and a denial thereof. See Hilsinger v. Trickett, 286. 

ANSWER— 
In an action by an employe to recover for personal injuries, an 
answer which denies that defendant was negligent, and avers 
that plaintiff was injured by his own fault, does not raise the 
issue of contributory negligence — But where the evidence tends 
to show negligence on part of both parties, it is proper for the 
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Answer — ^Auditor. 

ANSWER— Continued. 

court to instruct the jury as to contributory negligence and that 
the burden of proving the same is upon the defendant See 
Glass V. The Wm, Heffron Co,, 70. 

Where, in an. action to recover for personal injury, negligence of 
the defendant is charged in the petition and denied by the 
answer which avers that, whatever injuries plaintiff received 
were caused by his own negligence, etc., and the evidence tends 
to support both claims, the court may properly charge the jury 
in regard to contributory negligence. See Behm v. Traction 
Co., 209. 

Where the plaintiff offers evidence to support a ground of recov- 
ery different from that set up in the petition, and same is 
objected to, it should be excluded until the plaintiff has amended 
his pleading, and he cannot rely upon the averments in the 
answer and a denial thereof. See Hilsinger v. Trickett, 286. 

ASSIGNMENT FOR BENEFIT OF CREDITORS— 
Where a trustee of an insolvent savings company deposits trust 
money in a bank, which is not subject to check and does not 
bear interest, taking a certificate of deposit to himself as trustee, 
the deposit is presumed to be special, and not general — Where 
in such case the bank makes an assignment for the benefit of 
creditors, having commingled the trust money with its own 
funds, but having a sum equal to the deposit, equity will engraft 
a trust upon such money. See Smith v. Fuller, 57. 

ASSIGNMENT OF INSURANCE— 

An assignment of a contract of insurance issued by a company, 
etc., engaged in providing for funeral, burial or other expenses 
of deceased members, or engaged in providing insurance to any 
designated undertaker, etc., is void. See Robbins v. Hennessey, 
181. 

One who has obtained valid insurance may dispose of it as he 
sees fit, and the assignee need not have an insurable interest. 
See Keckley v. Glass Co., 213. 

AUDITOR— 
Under Section 2567, General Code, county auditor must certify 
into the treasury all moneys, except moneys collected on tax 
duplicate, to the credit of the fund to which it belongs— But 
county auditor is not given any discretion where money reaches 
treasurer which belongs to no particular fund — The board of 
county commissioners may direct the fund to which such money 
shall be credited. See State v. Allen, 2A^, 
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Bail— Banks. 

BAIL- 
An endorser or guarantor on a written instrument against whom 
judgment is rendered, is not a surety or bail within the meaning 
of Section 11713, General Code, so as to entitle him to be cer- 
tified in the record as surety or bail See Crawford v. Turn- 
baugh, 41 

BANKS— 

1. Variance — Plaintiff cannot rely on answer for cause of action — 
Petition should be amended, when — ^Thc requirement of the 
statute that the petition of the plaintiff must contain a state- 
ment of facts constituting a cause of action, is not satisfied 
where material facts essential to a recovery are omitted from 
the petition, and the plaintiff seeks to rely as a basis of 
recovery upon the averments in the answer and a mere denial 
thereof by reply. And if at the trial the plaintiff offers evidence 
in support a ground of recovery substantially different from 
that set up in the petition, and the same is objected to as in- 
competent because of variance from the allegations of the 
petition, proper practice requires that such evidence shall be 
excluded until the plaintiff has amended his pleading and an 
issue is made up respecting the new matter incorporated in 
such amendment. 

Hence, in a suit against a bank to recover upon an allegation that 
at a date named the plaintiff deposited with the bank a sum of 
money named, which sum was deposited under a verbal contract 
l^ which the bank was to safely keep said money and pay such 
checks as plaintiff should draw and repay any balance thereof 
to plaintiff, evidence showing that no money was in fact de- 
posited, but that a certificate of deposit for the amount named 
issued by a distant bank to the plaintiff was at that time 
endorsed by plaintiff to the defendant bank, and evidence seek- 
ing further to show that by the negligence of the bank in its 
effort to collect such certificate, the debt was lost, and the bank 
was therefore liable because of such negligence, is incompetent 
under the pleadings and its admission over the objection of 
defendant prejudicial error. Hilsinger v. Trick ett, 286, 

Z Bank made collecting agents-May act according to luaff— One 
who chooses a bank as a collecting agent impliedly agrees that 
the agency may be performed in accordance with such reason- 
able methods prevailing at the place of collection as have 
ripened into usage, not in conflict with the general law, al- 
though he has no actual knowledge of their existence. lb. 
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BANKS— Continued 

3. Certificate of deposit— Placed in bank for collection^Bank not 
a purchaser, when — ^Where a bank received by mail from the 
payee, a certificate of deposit issued by a distant bank, the payee 
stating in the accompanying letter tluK it is for deposit to his 
credit, and asks for a deposit slip and two or three checks, the 
said payee never before having had any account or dealings with 
the bank, and the bank responds by mail, acknowledging receipt 
of the certificate and advising that credit has been given his 
account, and a slip is enclosed showing that the certificate has 
been deposited to the payee's credit, and also enclosing two or 
three checks, and no other request is made or answer given, 
the transaction does not in law amount to a purchase of the 
certificate by the bank, but as a receipt of the same for collection 
only. Jb, 

4. Usage presumed to be reasonable — ^Usage of banks prevalent in 
the vicinity, and generally followed, are presumed to be reason- 
able, and the burden of showing them unreasonable is upon the 
one who assails them, the question being not, is the custom 
reasonable, but has it been shown to be unreasonable. lb. 

5. Certificate of deposit received for collection — Depositor not to 
receive credit unless collection made — A deposit with a bank of 
a certificate of deposit issued by a distant bank, by the payee, 
with request to credit the same, no other request or instruction 
being given, implies that the proceeds of the certificate, when 
collected, are to be deposited to the party's credit, and then 
subject to his check, and not remitted otherwise to the depositor. 
lb. 

6. Not negligence for bank to mail certificate — And request pay^ 
ment — It is not negligence per se for a bank which has received 
a certificate of deposit for collection to send it by mail to the 
bank issuing the same, with a request for payment, where such 
is the custom among banks, and there is no other bank in the 
town where the certificate was issued. lb. 

7. Not negligence to receive check — Conditional payment—It is 
not negligence per se for a collecting bank, in the absence of 
instructk>ns to the contrary, to accept in conditional payment 
of a certificate of deposit a draft or check of the issuing bank 
where such is the custom of banks in the vicinity. lb. 

8. Negli^ence-^Burden of proof'—Ont who seeks to recover of 
another on the ground of negligence on the part of that other, 
assumes the burden of maintaining not only the negligence com- 
pbined of, but that such negligence has occasioned him loss. lb. 
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Banks — ^Beneficiary of Insurance. 

BANKS— Continued 
A bond being executed for one year to indemnify a bank against 
dishonesty of its cashier occurring during the term or renewal* 
or discovered within six months, and there being a subsequent 
instrument to continue the bond for one year, the instruments 
will be construed as though the bond had been originally 
executed for two years — When a cashier falsely certifies checks, 
etc., deriving financial benefit therefrom, his bondsmen are liable 
on a bond to indemnify the bank for embezzlement or larceny — 
A provision requiring the obligee to notify the obligor of loss 
at the "earliest practicable moment," contemplates delay which 
is reasonably necessary, and whether notice complies with bond 
is a question for the jury. See Rankin v. Guaranty Co., 267. 

BANK DEPOSIT— 
Where a trustee of an insolvent savings company deposits trust 
money in a bank, which is not subject to check and does not 
bear interest, taking a certificate of deposit to himself as trustee, 
the deposit is presumed to be special, and not general — Where 
in such case the bank makes an assignment for the benefit of 
creditors, having commingled the trust money with its own 
funds, but having a sum equal to the deposit, equity will engraft 
a trust upon such money. See Smith v. Fuller, 57. 

BENEFIQARY— 
A devise of a remainder to the **heirs at law" of a beneficiary for 
life, includes an adopted child, although there was not, when 
the will was executed, any statute for adoption of children. See 
Smith et al, v. Hunter et al, 106. 

BENEFICIARY OF INSURANCE— 
A life insurance policy is not merely a contract of indemnity — 
Where a stockholder is relied upon to make the business of a 
company a success, etc., the corporation has an insurable interest 
in him — If he induces others to buy stock, representing that he 
is insured for the benefit of the company, the insured and his 
legal representatives are estopped to deny that the policy is not 
based on an insurable interest — Where the insurer makes no 
defense, conflicting claimants cannot object that the beneficiary 
had no insurable interest — Insurance may be assigned, when — 
Assignee need not have insurable interest — Section 3628, Revised 
Statutes, does not prohibit the insuring of one's life for the 
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BENEFICIARY OF INSURANCE— Continued 

benefit of persons other than wife and children. See Keckley 
V. Glass Co., 213. 

BILLS AND NOTES— 
One who chooses a bank as a collecting agent impliedly agrees 
that the agency may be performed in accordance with estab- 
lished usages — Where a bank receives from the payee a cer- 
tificate of deposit issued by a distant bank, for deposit, the 
transaction does not amount to a purchase, but as a receipt of 
the same for collection — It is not negligence per se, in such a 
case, for the collecting bank to send the certificate of deposit to 
the maker, by mail, with a request for payment, or to accept a 
draft or check in conditional payment, where such is the custom. 
See HUsinger V. Trickett, 286, 

BOARD OF COUNTY COMMISSIONERS— 

Where funds reach a county treasurer by gift or otherwise, that 

belong to no particular fund, the board of cotmty commissioners^ 

and not the county auditor, has authority to direct the fund to 

which such moneys shall be credited. See State v. Allen, 2A4. 

BOARD OF HEALTH— 
The act of the general assembly, passed April 7, 1908, to authorize 
the state board of health to require the purification of sewage 
and public water (Section 1249, et seq.. General Code), is valid 
and constitutional. See Board of Health v. Greenville, 1. 

BOND— 

1. Terms of bond--Construed to be effective— -Rather than defeat 
the intention — When the terms of a bond clearly indicate the 
intention of the obligor and obligee that there shall be an in- 
demnity to the latter on account of the default of an employe, 
doubtful terms will be so construed as to effectuate rather than 
to defeat that intention. Rankin v. Guaranty Co., 267. 

2, Bond for year to indemnify bank — Against dishonesty of cashier 
— Continuation of bond for another year — Construed as executed 
for two years — ^A bond being executed for one year to indemnify 
a bank against the dishonesty of its cashier occurring during the 
term of the bond, or any renewal thereof, and discovered within 
six months of such term, or renewal, and there being a subse- 
quent instrument to continue the former in force for another 
year according to its terms and conditions, the instruments will 
be construed as though the bond had been originally executed 
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BOND— Continued. 

for two years, there being no terms employed in either instru- 
ment to indicate the intention that an act of dishonesty occurring 
in the first year must be discovered within six months from the 
expiration of that year. lb, 

3. Bank cashier wrongfully extends credit to depositor—Bondsmen 
liable to bank — ^When the cashier of a bank, by a certificate 
which he knows to be false, extends to one as a depositor of the 
bank a credit to which he is not entitled, and this is done pur- 
suant to an arrangemeivt that the cashier shall derive financial 
benefit from the transaction, and loss to the bank results, there 
arises a liability upon a bond to indemnify the bank for all losses 
arising "from the fraud or dishonesty of the cashier amounting 
to embezzlement or larceny." lb. 

4. Question of notice of liability to bondsmen — Law of indemnifica- 
tion — ^A provision in a bond of that character requiring the 
obligee, upon the discovery of an act which may create a liability 
under the instrument to give notice thereof to the obligor at "the 
earliest practical moment/' contemplates such and only such 
delay as in view of all circumstances may be reasonably neces- 
sary for the directors to acquire precise information respecting 
the default of the cashier and to enable them to determine 
whether it is of the grave character contemplated by the terms 
of the bond ; and whether the giving of a notice forty-five days 
after the first information of the bank's condition, is a compli- 
ance with the provisions, should be determined by the jury under 
proper instructions. lb, 

BRIBERY— 
Upon a trial under an indictment for bribery, it is not competent 
to inquire of a prospective juror whether he will jrield an 
opinion in order to reach a verdict — Upon such a trial evidence, 
although it is circumstantial, which tends to show a conspiracy 
to fabricate a defense, is 'competent in chief. See State v. 
Huffman, 229. 

BURDEN OF PROOF— 
In an action by an employe for personal injuries, in which the 
answer contains a general denial, and avers that plaintiff was 
injured by his own negligence, and the evidence tends to show 
negligence on the part of both parties, it is proper for the court 
to instruct the jury in regard to contributory negligence and the 
burden of proof in respect thereto. See Glass v. The Wwl 
Heffron Co., 70. 
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BURDEN OF PROOF— Continued. 
Where a lessee of a coal mine claims that it was prevented from 
mining the minimum tonnage required by the lease, by a cause 
beyond its control, in an action for the minimum royalty, the 
burden of proof rests upon the lessee. See Coal Co, v. Coal Co,, 
140. 

BURIAL EXPENSES— 
An assignment of a contract of insurance issued by a company, 
etc., engaged in providing for funeral, burial or other expenses 
of deceased members, or engaged in providing insurance to any 
designated undertaker, etc., is void. See Robbins v. Hennessey, 
181. 

CASHIER— 
A bond being executed for one year to indemnify a bank against 
dishonesty of its cashier occurring during the term or renewal, 
and discovered within six months, and there being a subsequent 
instrument to continue the bond for one year, the instruments 
will be construed as though the bond had been originally exe- 
cuted for two years — When a cashier falsely certifies checks, 
etc, deriving financial benefit therefrom, his bondsmen are liable 
on a bond to indemnify the bank for embezzlement or larceny^ 
A provision requiring the obligee to notify the obligor of loss at 
the "earliest practicable moment," contemplates delay which is 
reasonably necessary, and whether notice complies with bond is 
a question for the jury. See Rankin v. Guaranty Co,, 267, 

CAUSES BEYOND CONTROI^ 
Where a lessee of a coal mine claims it was prevented from mining 
the minimum tonnage required by the lease, by a cause beyond 
its control, within the meaning of a saving clause, in an action 
for the minimum royalty, the burden of proof is upon the lessee 
— ^A saving clause in a ntining lease which covers "any cause 
beyond the control of the second party," refers only to tem- 
porary causes, when — ^Unminable condition of a part of the mine 
is not such a cause, when — Reduction of coal deposits is not 
such a cause, when — ^Refusal of miners to work in a dangerous 
and unminable part of mine, is not a "strike" within the meaning 
of a saving clause which provides for "strike" — ^The retention 
of possession of the mine by the lessee is sufficient to render 
lessee liable for minimum royalty, when. See Coai Co, v. Coal 
Co,, 140. 
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Certificate of Deposit — Certifying Funds of County. 

CERTIFICATE OF DEPOSIT— 

Where a trustee of an insolvent savings company deposits trust 
money in a bank, which is not subject to check and does not 
bear interest/ taking a certificate of deposit to himself as trustee* 
the deposit is* prestmied to be special, and not general — ^Where 
in such case the bank makes an assignment for the benefit of 
creditors, having commingled the trust money with its own 
funds, but having a sum equal to the deposit, equity will engraft 
a trust upon such money. See Smith v. Fuller, 57. 

One who chooses a bank as a collecting agent, impliedly agrees 
that the agency may be performed in accordance with established 
usages — Where a bank receives from the payee a certificate of 
deposit issued by a distant bank, for deposit, the transaction 
does not amount to a purchase, but as a receipt of the same for 
collection — It is not negligence per se, in such a case, for the 
collecting bank to send the certificate of deposit to the maker, 
by mail, with a request for payment, or to accept a draft or 
check in conditional payment, where such is the custom. See 
Hilsinger v. Trickett, 286. 

CERTIFYING CHECKS— 
When the cashier of a bank, by falsely certifying checks, etc., 
derives financial benefit, his bondsmen are liable on a bond to 
indemnify the bank for embezzlement or larceny. See Rankin 
v. Guaranty Co., 267. 

CERTIFYING FUNDS OF COUNTY— 

1. Duty of county auditor to certify moneys into treasury — Section 
2567, General Code — By the provisions of Section 2567, General 
Code, it is the duty of the county auditor to certify into the 
county treasury all moneys except moneys collected on the tax 
duplicate, to the credit of the fund to which it belongs. State 
v. Allen, 244. 

2. Auditor not to designate fund to which moneys belong — ^This 
section of the General Code does not clothe the county auditor 
with any authority or discretion to designate the fund to which 
it shall be credited, but it must be credited by him to the fund in 
which it legally belongs. His duties in this respect are minis- 
terial only. lb, 

3. When moneys belong to no fund— County commissioners to 
direct the fund — Where funds reach a county treasurer either 
by gift or otherwise, that belong to no particular fund, or where 
there is nothing whatever to show in which ftmd the money 
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CERTIFYING FUNDS OF COUNTY— Continued. 

belongs, the board of county commissioners has authority to 
determine and direct the fund to which such moneys shall be 
credited. lb, 

CHARACTER LAW— 
The act of March 12, 1909 (100 O. I*, 89), to amend Section 5 of 
an act entitled: ''An act providing against the evils resulting 
from the traffic in intoxicating liquors," is constitutional. See 
BloomHeld v. State, 253. 

CHARGES TO JURY— 

In an action by an employe for personal injuries, in which the 
answer contains a general denial, and avers that plaintiff was 
injured by his own negligence and the evidence tends to show 
negligence on the part of both parties, it is proper for the court 
to instruct the jury in regard to contributory negligence and the 
burden of proof in respect thereto. See Glass v. Thi Wm. HefF^ 
ron Co., 70. 

Written instructions to the jury, requested by counsel, under Sec- 
tion 5190, Revised Statutes, before argument, should be neither 
excessive in number, nor repetitions. See Packing Co. v. Conkle, 
117. 

Where, in an action to recover for personal injury, negligence of 
the defendant is charged in the petition and denied by the 
answer which avers that whatever injuries plaintiff received 
were caused by his own negligence, etc, and the evidence tends 
to support both claims, the court may properly charge the jury 
in regard to contributory negligence. See Behm v. Traction 
Co., 209. 

When the cashier of a bank, by falsely certifying checks, etc, 
derives financial benefit, his bondsmen are liable on a bond to 
indemnify the bank for embezzlement, or larceny. See Rankin 
v. Guaranty Co., 267. 

It is not negligence for a collecting bank to accept in conditional 
payment of a certificate of deposit, a draft or check of the 
issuing bank, where such is the custom. See Hilsinger v. Trick* 
ett, 286. 

CIRCUMSTANTIAL EVIDENCE— 
Evidence, although circumstantial, which tends to show a con- 
spiracy on the part of the defendant and others to fabricate a 
defense to a bribery charge, is competent in chief in a prosecu- 
tion. See Huffman v. State, 229. 
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Coal Mines — Commissioners of County. 

COAL MINES— 
Where a lessee of a coal mine claims it was prevented from 
mining the minimum tonnage required by the lease, by a cause 
beyond its control, within the meaning of a saving clause, in 
an action for the minimum royalty, the burden of proof is 
upon the lessee — ^A saving clause in a mining lease which covers 
"any cause beyond the control of the second party," refers only 
to temporary causes, when — ^Unminable condition of a part of 
the mine is not such a cause, when — Reduction of coal deposits 
is not such a cause, when — Refusal of miners to work in a 
dangerous and unminable part of mine, is not a "strike" within 
the meaning of a saving clause which provides for "strike" — The 
retention of possession of the mine by the lessee is sufficient 
to render the lessee liable for minimum royalty, when. See 
Coal Co, V. Coal Co,, 140. 

COLLECTION UPON CERTIFICATE OF DEPOSIT— 
One who chooses a bank as a collecting agent, impliedly agrees 
that the agency may be performed in accordance with estab- 
lished usages — Where a bank receives from the payee a cer- 
tificate of deposit issued by a distant bank, for deposit, the 
transaction does not amotmt to a purchase, but as a receipt 
of the same for collection — It is not negligence per se, in such a 
case, for the collecting bank to send the certificate of deposit 
to the maker, by mail, with a request for payment, or to 
accept a draft or check in conditional payment, where such is 
the custom. See Hilsinger v. Trickett, 286. 

COMMINGLING OF TRUST FUNDS— 
Where a trustee of an insolvent savings company deposits trust 
money in a bank, which is not subject to check and does not 
bear interest, taking a certificate of deposit to himself as trustee, 
the deposit is presumed to be special and not general — Where 
in such case the bank makes an assignment for the benefit of 
creditors, having commingled the trust money with its own 
funds, but having a sum equal to the deposit, equity will engraft 
a trust upon such money. See Smith v. Fuller, S7. 

COMMISSIONERS OF COUNTY— 

Where funds reach a county treasurer by g\h or otherwise, that 

belong to no particular fund, the board of county commissioners, 

and not the county auditor, has authority to direct the fund 

to which such moneys shall be credited. See State v. Allen, 244^ 
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COMMON PLEAS JUDGE- 

1. Salary of common pleas judge — Sections 1284a and 1284, Re- 
vised Statutes-^Method of computing additional compensation — 
In judicial subdivisions composed of several counties — Where 
the county in which a common pleas judge resided at the time 
of his election, or appointment, is a part of a judicial subdivision 
composed of several counties, the amount of the salary to be 
paid such judge, under the provisions of Section 1284a, Revised 
Statutes, in addition to the salary provided by Section 1284, 
Revised Statutes, must be calculated upon the population of 
the county in which he resided at the time of his election or 
appointment, and when so ascertained is payable quarterly out 
of the treasury of the several counties in proportion to the ratio 
of the population of each to the total population of all the 
counties comprising the judicial subdivision. Sipe v. State, 
ex rel., 80. 

2. Limitations as to amount of salary — ^Where the amount so ascer- 
tained is less than $1,000, a judge is entitled, nevertheless, to 
receive as additional salary $1,000, or if it be more than $3,000, 
then his additional salary shall be $3,000 and no more, and 
this shall be paid him quarterly by the several counties in the 
subdivision proportion to the ratio above stated. lb. 

CONSPIRACY— 
Evidence, although circumstantial, which tends to show a con- 
spiracy on the part of the defendant and others to fabricate a 
defense to a bribery charge, is competent in chief in a prosecu- 
tion. See Huffman v. State, 229. 

CONSTRUCTION OF CONTRACTS— 
A contract of guaranty will not by construction be enlarged 
beyond its terms, but resort may be had to the circumstances 
of the parties, etc., in order to ascertain their mutual intention. 
See Bank v. Laidlaw, 91. 

CONSTRUCTION OF STATUTES— 

The act of March 12, 1909 (100 O. L., 89), to amend Section 5 
of an act entitled: "An act providing against the evils resulting 
from the traffic in intoxicating liquors," is constitutional. See 
Bloomdeld v. State, 253. 

Section 289, Revised Statutes, as amended April 9, 1906, is con- 
stitutional, and its provisions become a part of a contract of 
insurance — ^An assignment of a contract of insurance issued 
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CONSTRUCTION OF STATUTES— Continued 

by a company, etc, engaged in providing for the payment of 
funeral expenses, etc., is void. See Robbins v. Hennessey, 181. 

The act of the general assembly, passed April 7, 1906^ to authorize 
the state board of health to require the purification of sewage 
and public water (Section 1249, et seq.. General Code), is valid 
and constitutional. See Board of Health v. Greenville, 1. 

Where the county in which a common pleas judge resided at the 
time of his election or appointment, is a part of a judicial sub- 
division composed of several counties, the amount of the salary 
to be paid such judge, under Section 1284a, Revised Statutes, 
in addition to salary provided by Section 1284, must be calcu- 
lated upon the population of such county — Such additional salary 
is payable, how — The judge is entitled to receive as such addi- 
tional salary not less than $1,000, nor more than $3,000. Sec 
Sipe V. State, ex rel, 80. 

Under Section 2567, General Code, county auditor must certify 
into the treasury all moneys, except moneys collected on tax 
duplicate, to the credit of the fund to which it belongs — ^But 
county auditor is not given any discretion where money reaches 
treasurer which belongs to no particular fund — The board of 
county commissioners may direct the fund to which such money 
shall be credited. See State v. Allen, 244. 

Written instructions to the jury, requested by counsel, under Sec- 
tion 5190, Revised Statutes, before argument should be neither 
excessive in number or length, nor repetitions. See Packing 
Co, V. C ankle, 117. 

A proceeding under Sections 6343 and 6344, Revised Statutes, to 
set aside a transfer of real estate in fraud of creditors, etc., is 
for the recovery of real property within the meaning of Section 
5019, Revised Statutes. See Acetylene Co. v. Coblents, 199. 

Sections 9393-9396, General Code, do not prohibit a person from 
insuring his life for the benefit of some one other than his wife 
and children. See Keckley v. Glass Co., 213. 

The claim of a guardian for personal services rendered in a 
family relation to an imbecile ward, is to be determined, upon 
the death of such ward, by the court settling the guardian's 
account (Section 10953, (General Code), and it need not be 
presented to his personal representative. See Scattergood v. 
Ingram, 76. 

An endorser or guarantor on a written instrument against whom 
judgment is rendered, is not a surety or bail within the meaning 
of Section 11713, General Code, so as to entitle him to be 
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CONSTRUCTION OF STATUTES— Continued. 

certified in the record as surety or bail. See Crawford v. 
Tumbaugh, 43. 

CONSTRUCTION OF WILLS— 
A devise of a remainder to the "heirs at law" of a beneficiary for 
life, includes an adopted child, although there was not, when 
the will was executed, any statute for adoption of children. 
See Smith et al, v. Hunter et al., 106. 

CONSTITUTIONAL LAW— 

The act of the general assembly, passed April 7, 1908» to authorize 
the state board of health to require the purification of sewage 
and public water (Section 1249, et seq.. General Code), is valid 
and constitutional. See Board of Health v. Greenville, 1. 

Section 289, Revised Statutes, as amended April 9, 1908, to con- 
trol the business of insurance, is constitutional. See Rohbins 
V. Hennessey, 181. 

The act of March 12, 1909 (100 O. L., 89), to amend Section 5 
of an act entitled : "An act providing against the evils resulting 
from the traffic in intoxicating liquors,'' is constitutional. See 
Bloomfield v. State, 253. 

CONTINUING BOND— 
A bond being executed for one year to indemnify a bank against 
dishonesty of its cashier, occurring during the term or renewal, 
and discovered within six months, and there being a subsequent 
instrument to continue the bond for one year, the instruments 
will be construed as one bond for two years. See Rankin v. 
Guaranty Co., 267, 

CONTRACTS- 
A guardian may recover for personal services rendered to an 
imbecile ward, since deceased, although they sustained a family 
relation, without proof of a contract for compensation. See 
Scattergood v. Ingrain, 76. 

Where a lessee of a coal mine claims it was prevented from 
mining the minimum tonnage required by the lease, by a cause 
beyond its control, within the meaning of a saving clause, in 
an action for the minimum royalty, the burden of proof is upon 
the lessee— A saving clause in a mining lease which covers 
"any cause beyond the control of the second party," refers only 
to temporary causes, when — ^Unminable condition of a part of 
the mine is not such a cause, when— Reduction of coal deposits 
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CONTRACTS— Continued. 

is not such a cause, when — Refusal of miners to work in a 
dangerous and unminable part of mine, is not a "strike" within 
the meaning of a saving clause which provides for "strike" — 
The retention of possession of the mine by the lessee is suffi- 
cient to render the lessee liable for minimum royalty, when. 
See Coal Co. v. Coal Co., 140. 

An assignment of a contract of insurance issued by a company, 
etc., engaged in providing for funeral, burial or other expenses 
of deceased members, or engaged in providing insurance to any 
designated undertaker, etc, is void. See Robbins v. Hen- 
nessey, 181. 

A bond being executed for one year to indemnify a bank against 
dishonesty of its cashier occurring during the term or renewal, 
and discovered within six months, and there being a subsequent 
instrument to continue the bond for one year, the instruments 
will be construed as though the bond had been originally 
executed for two years — When a cashier falsely certifies checks, 
etc., deriving financial benefit therefrom, his bondsmen are liable 
on a bond to indemnify the bank for embezzlement or larceny — 
A provision requiring the obligee to notify the obligor of loss at 
the "earliest practicable moment," contemplates delay which is 
reasonably necessary, and whether notice complies with bond 
is a question for the jury. See Rankin v. Guaranty Co., 267. 

A contract of guaranty will not by construction be enlarged 
beyond its terms, but resort may be had to the circumstances of 
the parties, etc., in order to ascertain their mutual intention. 
See Bank v. Laidlaw, 91. 

CONTRIBUTORY NEGLIGENCE- 
1. Action for negligence — Answer denies negligence-^And avers 
that plaintiff was at fault — Does not raise issue of contributory 
negligence — ^An answer which sets up, first, a general denial of 
the allegations in the petition, and, second, a denial that the de- 
fendant was negligent, followed by an averment that it was by 
the plaintiff's own fault and negligence that he was injured, does 
not raise the issue of contributory negligence; but it is more 
than a denial that the plaintiff was without fault. It is an 
averment that the plaintiffs own negligence was the sole cause 
of his injury. Glass v. The Wm. Heffron Co., 70. 
2L Evidence of negligence by both sides— Question of proximate 
cause — Instructions to the jury — But in such case, where there 
is evidence submitted to the jury which fairly tends to prove 
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CONTRIBUTORY NEGLIGENCE— Continued. 

that the defendant was guilty of negligence and also that the 
plaintiff was negligent, it is proper for the court to instruct the 
jury that if they should find that the defendant was negligent 
and that such negligence was the proximate cause of the injury, 
and if they should further find that the plaintiff was guilty of 
some negligence, the jury should then determine whether the 
plaintiff's negligence was such as, combined with the negli- 
gence of the defendant, contributed proximately to the injury 
complained of; and it is neither prejudicial to the defendant nor 
erroneous, to instruct the jury that, "the burden of proving 
contributory negligence of the plaintiff is upon the defendant." 
lb. 

3. Suit to recover for personal injury—PlaintifF charges negligence 
of defendant — Defendant alleges negligence of plaintiff — Court's 
charge to jury — Where, in a suit to recover for personal injury, 
negligence of the defendant is charged in the petition which 
is denied by the answer, and it is in that pleading averred that 
whatever injuries plaintiff received were caused by his own 
negligence, which allegation is denied by the reply, and evi- 
dence is given at the trial tending to support the claim of each 
party, it is not error for the court, after stating to the jury 
the issues definitely made by the pleadings, and as part of the 
charge wherein the law generally applicable is accurately stated, 
to charge that: "The other issue of fact for you to determine 
is as to whether or not plaintiff himself by his own acts (the 
alleged negligence which the defendant sets up) contributed 
to the injury he received." Behm v. Traction Co., 209. 

4. Jury may consider both allegations of negligence — Nor is it 
error for the court, further charging the jury, to say: "And 
if you find both that the Company was negligent, that the 
negligence was the proximate cause, but if you find also that 
the plaintiff by his own negligence contributed to the injuries 
he received, then, too, you should find in favor of this defendant 
Company." lb. 

5. Not error — Nor is such charge, as a whole, calculated to mis- 
lead the jury, or in any way work prejudice to the defendant 
lb. 

CONVEYANCES IN FRAUD OF CREDITORS— 
1. Proceedings brought under Sections 6343 and 6344, Revised 
Statutes — To set aside fraudulent transfer of real estate — 
Limitation — Section 5019, Revised Statutes — ^A proceeding 
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CONVEYANCES IN FRAUD OF CREDITORS— Continued, 
brought under Sections 6343 and 6344, Revised Statutes, to 
set aside a transfer of real estate as in fraud of creditors and 
to obtain the relief provided therein, is for the recovery of 
real property or of an estate or interest therein within the 
meaning of Section 5019, Revised Statutes. Acetylene' Co, v. 
CobUnU, 199. 
2. Action must he brought in county where realty situated — When 
the entire property described in the petition and sought to be 
recovered in such proceeding is real estate, all of which is 
situated in one county, the action must be brought in that 
county, and summons may be issued to any other county for 
the defendants. lb, 

CORPORATION— 
Where a stockholder is relied upon to make the business of a 
company a success, and in inducing others to buy stock, etc., he 
represents that he has insured his life for the benefit of the 
corporation, it has an insurable interest and he and his legal 
representatives are estopped from denying that the policies are 
based on an insurable interest See Keckley v. Glass Co./ 213. 

COUNTY— 
Under Section 2567, General Code, county auditor must certify 
into the treasury all moneys, except moneys collected on tax 
duplicate, to the credit of the fund to which it belongs — But 
county auditor is not given any discretion where money reaches 
^ treasurer which belongs to no particular fund — The board of 
county commissioners may direct the fund to which such money 
shall be credited. See State v. Allen, 244. 

CRIMINAL LAW— 

1. Examination of prospective jurors upon voir dire — Hypothet- 
ical questions incompetent, when — The examination of persons 
called to act as jurors is limited to such matters as tend to 
disclose their qualifications in that regard, under the established 
provisions and rules of law, and hypothetical questions are not 
competent when their evident purpose is to have the jurors 
indicate in advance what their decision will be under a certain 
state of the evidence or upon a certain state of facts. State v. 
Huffman, 229. 

2. Indictment for bribery — Inquiry as to whether juror will yield 
opinion in order to reach verdict — Incompetent — Therefore, 
upon a trial under an indictment for bribery, it is not corn- 
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CRIMINAL LAW— Continued. 

petent to inquire of a prospective juror upon his voir dire 
whether he will stand upon his opinion of not guilty, formed 
after due deliberation in the jury room, or will yield his opin- 
ion merely for the purpose of reaching a verdict in the case. 
lb, 
3. Evidence of conspiracy to fabricate defense— Competent in 
chief — Evidence which fends to show a conspiracy on the part 
of the defendant and others to fabricate a defense to an 
indictment for bribery, is competent in chief. The fact that 
such evidence is of a circumstantial nature and not direct, does 
not render it incompetent, where it otherwise conforms to the 
established rules of evidence in cases of conspiracy. lb. 

CUSTOM AND USAGE— 
One who chooses a bank as a collecting agent impliedly agrees 
that agency may be performed in accordance with established 
usage — ^Usage of banks prevalent in the vicinity are presumed 
to be reasonable — ^A deposit with a bank of a certificate of 
deposit issued by a distant bank, with a request to credit same, 
implies that proceeds when collected are to be deposited, and 
not remitted otherwise to the depositor — It is not negligence 
per se for the collecting bank to send the certificate to the 
issuing bank, by mail, with a request for payment, or to accept 
a draft or check in conditional payment, where such is the 
custom. See Hilsinger v. Trickett, 286, 

DANGEROUS CONDITION OF MINE— 
The unminable condition of a part of a coal mine due to dangerous 
condition of the roof, etc., is not a cause within the meaning 
of a saving clause in the lease, which will relieve the lessee 
from payment of the minimum royalty, when. See Coal Co. v. 
Coal Co., 140. 

DEAN CHARACTER LAW— 
The act of March 12, 1909 (100 O. L., 89), to amend Section 5 
of an act entitled : "An act providing against the evils resulting 
from the traffic in intoxicating liquors,'' is constitutional. See 
Bloomfield v. State, 253. 

DEATH BENEFITS- 
An assignment of a contract of insurance issued by a company, 
etc, engaged in providing for funeral, burial or other expenses 
of deceased members, or engaged in providing insurance to any 
designated tmdertaker, etc, is void. See Robbins v. Hen- 
nessey, 181. 
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DEFAULT OF CASHIER— 
When the cashier of a bank, by falsely certifying checks, etc, 
derives financial benefit, his bondsmen are liable on a bond to 
indemnify the bank for embezzlement or larceny. See Rankin 
V. Guaranty Co., 267. 

DEFRAUDING CREDITORS— 
A proceeding under Sections 6343 and 6344, Revised Statutes, to 
set aside a transfer of real estate in fraud of creditors, etc., is 
for the recovery of real property within the meaning of Sec- 
tion 5019, Revised Statutes. See Acetylene Co, v. Coblents, 199. 

DENIAL- 
In an action by an employe to recover for personal injuries, an 
answer which denies that defendant was negligent, and avers 
that plaintiff was injured by his own fault, does not raise the 
issue of contributory negligence — But where the evidence tends 
to show negligence on part of both parties, it is proper for the 
court to instruct the jury as to contributory negligence and 
that the burden of proving the same is upon the defendant See 
Glass V. The Wm, HeWron Co,, 70. 

DEPOSIT— 
Where a trustee of an insolvent savings company, deposits trust 
money in a bank, which is not subject to check and does not 
bear interest, taking a certificate of deposit to himself as trustee, 
the deposit is presumed to be special and not general — ^Where 
in such case the bank makes an assignment for the benefit of 
creditors, having commingled the trust money with its own 
funds, but having a sum equal to the deposit, equity will engraft 
a trust upon such money. See Smith v. Fuller, 57. 

DEPOSITS OF COAL— 
The reduction of the coal deposits in a mine so that the required 
minimum tonnage could not be produced by the lessee, is not a 
cause within the terms of the saving clause of a mining lease, 
which will relieve the lessee from the payment of the minimum 
royalty, when. See Coal Co, v. Coal Co., 140. 

DESIGNATION OF FUNDS OF COUNTY— 
Under Section 2567, General Code, the county auditor must cer- 
tify into the treasury all moneys, except moneys collected on tax 
duplicate, to the credit of the fund to which it belongs — ^Where 
money reaches the treasurer that belongs to no particular fund. 
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DESIGNATION OF FUNDS OF COUNTY— Continued. 

the board of county commissioners has authority to direct the 
fund to which it shall be credited. See State v. Allen, 244. 

DEVISE— 
A devise of a remainder to the "heirs at law" of a beneficiary for 
life, includes an adopted child, although there was not, when 
the will was executed, any statute for adoption of children. 
See Smith et al, v. Hunter et al., 106. 

DRAFT— 
It is not negligence for a collecting bank to accept in conditional 
payment of a certificate of deposit, a draft or check of the 
issuing bank, where such is the custom. See HiUinger v. 
Trickett, 286. 

EASEMENT— 
Where one of several owners of land abutting upon an alley 
which is a private right of way for all of such owners, erects a 
building upon both sides and over such alley, by means of an 
archway, ejectment cannot thereafter be maintained against 
him by an abutting owner who had knowledge of the improve- 
ment at its inception and made no objection. See Marvin v. 
Tusc^, 49. 

EJECTMENT— 
One of several aivners of alley-way^Erects building on both 
sides of alley— Carrying archway over alley-— Abutting owner 
cannot maintain ejectment, when — ^When one of several persons, 
owning land upon an alley devoted to the purp05es of a private 
right of way in common by all on both sides of such alley by 
carrying his building over the alley by means of an archway, 
leaving sufficient space for the ordinary uses of such alley and 
improving the alley for the benefit of all the abutting owners, 
ejectment cannot thereafter be maintained against him by an 
abutting owner who had knowledge of the improvement at its 
inception and during its progress, and who made no objection 
thereto until after its completion. Marvin v. Tusch, 49. 

EMBEZZLEMENT— 
When the cashier of a bank, by falsely certifying checks, etc, 
derives benefit, his bondsmen are liable on a bond to indemnify 
the bank for embezzlement or larceny. See Rankin v. Guar- 
anty Co., 2S7, 
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ENDORSER— 
Endorser or guarantor— Against whom judgment is rendered — 
Not regarded as surety or bail, when^nSection 11713, General 
Code — ^An endorser or guarantor, liable, by endorsement on an 
instrument of writing, against whom judgment is rendered in a 
court of record in this state, in a suit on the instrument, is not 
surety or bail within the meaning of Section 11713, General 
Code, so as to entitle such endorser or guarantor to be certi- 
fied in the record of the judgment as surety or bail Crawford 
V. Turnbaugh, 43. 

EQUITY— 

Where one of several owners of land abutting upon an alley 
which is a private right of way for all of such owners, erects 
a building upon both sides and over such alley, by means of an 
archway, ejectment cannot thereafter be maintained against him 
by an abutting owner who had knowledge of the improvement 
at its inception and made no objection. See Marvin v. Tusch, 49. 

A trustee of an insolvent savings company, in absence of an 
order of the court, has not the right to loan funds — ^A general 
deposit by such trustee in a bank is a loan — Where a trustee 
deposits trust money in a bank, taking a certificate of deposit 
to himself as trustee, not subject to check and not bearing 
interest, the presumption arises that the deposit was intended 
to be special, not general — Where, in such case, the bank makes 
an assignment, having commingled the trust money with its own 
funds, but leaving a sum equal to the deposit, equity will engraft 
a trust upon such money. See Smith v. Fuller, 57. 

Where property is claimed as a gift by way of trust which is not 
testamentary, the donee must prove an express trust, assumed 
by the donor or imposed upon a third person, and in the latter 
case that title passed during lifetime of the donor to the 
trustee. See Worthington v. Redkey, 128. 

ESTATE IN REMAINDER— 
A devise of a remainder to the "heirs at law" of a beneficiary for 
life, includes an adopted child, although there was not, when 
the will was executed, any statute for adoption of children. 
See Smith et aL v. Hunter et al, 106. 

ESTOPPEI^ 

Where one of several owners of land abutting upon an alley 

which is a private right of way for all of such owners, erects a 

building upon both sides and over such alley, by means of an 

archway, ejectment cannot thereafter be maintained against 
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him by an abutting owner who had knowledge of the improve- 
ment at its inception and made no objection. See Marvin v. 
Tusch, 49. 
Where a stockholder is relied upon to make the business of a 
company a success, and in inducing others to buy stock, etc., 
he represents that hi haj^ insured his life for the benefit of the 
corporatbn, it has an insurable interest, and he and his legal 
representatives are estopped from denying that the policies are 
based on an insurable interest See Keckley v. GUlss Co., 213. 

EVIDENCE— 

In an action by an employe for personal injuries, in which the 
answer contains a general denial, and avers that plaintiff was 
injured by his own negligence, and the evidence tends to show 
negligence on the part of both parties, it is proper for the court 
to instruct the jury in regard to contributory negligence and 
the burden of proof in respect thereto. See Clofis v. The Wm. 
HeWron Co,, 70. 

Where a lessee of a coal mine claims that it was prevented from 
mining, the minimum tonnage required by the lease, by a cause 
beyond its control, in an action for the minimum royalty, the 
burden of proof rests upon the lessee. See Coal Co. v. Coal 
Co., 140. 

Where, in an action to recover for personal injury, negligence of 
the defendant is charged in the petition, and denied by the 
answer, which avers that whatever injuries plaintiff received 
were caused by his own negligence, etc., and the evidence 
tends to support both claims, the court may properly charge 
the jury in regard to contributory negligence. See Behm v. 
Traction Co,, 209. 

Evidence, although circumstantial, which tends to show a con- 
spiracy on the part of the defendant and others to fabricate a 
defense to a bribery charge, is competent in chief in a prose- 
cution. See Huffntan v. State, 229, 

Where the plaintiff offers evidence to support a ground of re- 
covery different from that set up in the petition, and same is 
objected to, it should be excluded until the plaintiff has amended 
his pleading, and he cannot rely upon the averments in the 
answer and a denial thereof. See HUsinger v. Trickett, 286, 

EXAMINATION OF JURORS- 
Upon the examination of persons called to act as jurors, hypothet- 
ical questions are not competent, when — ^Upon a trial under an 
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EXAMINATION OF JURORS— Continued. 

indictment for bribery, it is not competent to ask a prospective 
juror whether he will yield an opinion merely in order to reach 
a verdict See State v. Huffman, 229, 

EXPRESS TRUST— 
Where property is claimed as a gift by way of trust which is not 
testamentary, the donee must prove an express trust, assumed 
by the donor or imposed upon a third person, and in the latter 
case that title passed during lifetime of the donor to the 
trustee. See IVorthington v. Redkey, 128. 

FABRICATION OF A DEFENSE— 
Evidence, although circumstantial, which tends to show a con- 
spiracy on the part of the defendant and others to fabricate a 
defense to a bribery charge, is competent in chief in a prose- 
cution. See Huffman v. State, 229, 

FALSELY CERTIFYING CHECKS— 
When the cashier of a bank, by falsely certifying checks, etc., 
derives financial benefit, his bondsmen are liable on a bond to 
indemnify the bank for embezzlement or larceny. See Rankin 
V. Guaranty Co,, 267. 

FRAUD OF CASHIER— 

When the cashier of a bank, by falsely certifying checks, etc., 
derives financial benefit, his bondsmen are liable on a bond to 
indemnify the bank for embezzlement or larceny. See Rankin 
V. Guaranty Co., 267. 

FRAUDULENT CONVEYANCES— 
A proceeding under Sections 6343 and 6344, Revised Statutes, to 
set aside a transfer of real estate in fraud of creditors, etc, is 
for the recovery of real property within the meaning of Sec- 
tion 5019, Revised Statutes. See Acetylene Co. v. Coblents, 199. 

FUNDS OF COUNTY— 
Under Section 2567, General Code, the county auditor must certify 
into the treasury all moneys, except moneys collected on tax 
duplicate, to the credit of the fund to which it belongs — Where 
money reaches the treasurer that belongs to no particular fund, 
the board of county commissioners has authority to direct the 
fund to which it shall be credited. See State v. Allen, 244. 
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FUNERAL EXPENSES— 
An assignment of a contract of insurance issued by a company, 
etc, engaged in providing for funeral, burial or other expenses 
of deceased members, or engaged in providing insurance to 
any designated undertaker, etc., is void. See Robbins v. Hen^ 
nessey, 181. 

GENERAL CODE— 
The act of the general assembly, passed April 7, 1908, to authorize 
the state board of health to require the purification of sewage 
and public water (Section 1249, et seq., General Gxlc), is valid 
and constitutional. See Board of Health v. Greenville, 1. 

Under Section 2567, General Code, the county auditor must certify 
into the treasury all moneys, except moneys collected on tax 
duplicate, to the credit of the fund to which it belongs — But 
county auditor is not given any discretion where money reaches 
treasurer which belongs to no particular fund — ^The board of 
county commissioners may direct the fund to which such money 
shall be credited. See State v. Allen, 244. 

Sections 9393-9396, General Code, do not prohibit a person from 
insuring his life for the benefit of some one other than his 
wife and children. See Keckley v. Glass Co., 213. 

The claim of a guardian for personal services rendered in a 
family relation to an imbecile ward, is to be determined, upon 
the death of such ward, by the court settling the guardian's 
account (Section 10953, General Code), and it need not be pre- 
sented to his personal representatives. See Scattergood v. 
Ingram, 76. 

An endorser or guarantor on a written instrument against whom 
judgment is rendered, is not a surety or bail within the meaning 
of Section 11713, Creneral Code, so as to entitle him to be cer- 
tified in the record as surety or bail. See Crawford v. Turn- 
baugh, 43. 

GENERAL DENIAI^ 
In an action by an employe to recover for personal injuries, an 
answer which denies that defendant was negligent, and avers 
that plaintiff was injured by his own fault, does not raise the 
issue of contributory negligence — But where the evidence tends 
to show negligence on part of both parties, it is proper for the 
court to instruct the jury as to contributory negligence and that 
the burden of proving the same is upon the defendant. See 
Glass v. The Wm. He/fron Co., 70. 
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GIFT— 

Where property is claimed as a gift by way of trust which is not 
testamentary, the donee must prove an express trust, assumed 
by the donor or imposed upon a third person, and in the latter 
case that title passed during lifetime of the donor to the trustee. 
See Worthington v. Redkey, 128. 

Where funds reach a county treasurer by gift or otherwise, that 
belong to no particular fund, the board of county commissioners, 
and not the county auditor, has authority to direct the fund 
to which such moneys shall be credited. See State v. Allen, 2AA. 

GUARANTOR— 
An endorser or guarantor on a written instrument against whom 
judgment is rendered, is not a surety or bail within the meaning 
of Section 11713, General Code, so as to entitle him to be cer- 
tified in the record as surety or baiL See Crawford v. Turn- 
baugh, 43. 

GUARANTY 
Contract of guaranty not construed against guarantor, when — 
Mutual intention of parties— Arrived at in circumstances of the 
transaction — A contract of guaranty is not subject to the rule 
that a promise will be construed against the promisor beyond 
the fair import of its terms, but in order tp arrive at the 
mutual intention of the parties in the language used, resort 
may be had to the circumstances of the transaction and the 
situation in which the parties stood. Bank v. Laidlaw, 91. 

GUARANTY BONDS— 
In construing terms of bond indemnifying employer against de- 
fault of an employe, doubtful terms thereof will be construed to 
effectuate, rather than to defeat, intention of parties — Bond 
executed for one year, indemnifying bank against dishonesty 
of cashier during such term and discovered within six months 
thereafter, and subsequent instrument executed extending terms 
for another year, the instruments will be construed as though 
original bond executed for two years, when — Cashier by false 
certificate extends credit to depositor, liability arises on bond 
to indemnify bank against "fraud or dishonesty of the cashier 
amounting to embezzlement or larceny" — Provision in bond for 
notice at "the earliest practical moment," of liability of obligor, 
contemplates necessary delay in ascertainment of loss, and 
whether notice of 45 days after discovery of default is com- 
pliance with conditions, question for jury, when. See Rankin v. 
Guaranty Co., 267. 
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GUARDIAN— 
1. One cannot recover for services rendered the other relative, 
when — Guardian may claim for services rendered ward, when. 
— ^The doctrine that where two persons sustain to each other a 
family relation one cannot recover against the personal rep- 
resentatives of the other on account of services rendered in that 
relation, does not apply to a claim by a guardian for services 
rendered to an imbecile ward. Scattergood v. Ingram, 76. 
Z Allowance for services under Section 10953, General Code-— In 
such case allowance for services and compensation is by Section 
10953, General Code, to be determined by the court settling the 
guardian's account, and, it not being a personal claim against 
the ward, it need not in case of his decease, be presented to his 
personal representatives. lb. 

HEIRS AT LAW— 
A devise of a remainder to the "heirs at law" of a beneficiary for 
life, includes an adopted child, although there was not, when 
the will was executed, any statute for adoption of children. See 
Smith et al. v. Hunter et al, 106. 

HYPOTHETICAL QUESTIONS— 
Upon the examination of persons called to act as jurors, hypothet- 
ical questions are not competent, when — Upon a trial under an 
indictment for bribery, it is not competent to ask a prospective 
juror whether he will yield an opinion merely in order to reach 
a verdict. See State v. Huffman, 229. 

IMPLIED CONTRACTS— 
A guardian may recover for personal services rendered to an 
imbecile ward, since deceased, although they sustained a family 
relation, without proof of a contract for compensation. See 
Scattergood v. Ingram, 76. 

INDEMNITY— 
Where a stockholder is relied upon to make the business of a 
company a success, and in inducing others to buy stock, etc, 
he represents that he has insured his life for the benefit of the 
corporation, it has an insurable interest, and he and his legal 
representatives are estopped from denying that the policies are 
based on an insurable interest. See Keckley v. Glass Co., 213. 

INDEMNITY BOND— 
A bond being executed for one year to indemnify a bank against 
dishonesty of its cashier occurring during the term or renewal, 
and discovered within six months, and there being a subsequent 
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INDEMNITY BOND— Continued. 

instrument to continue the bond for one year, the instruments 
will be construed as though the bond had been originally 
executed for two years — ^When a cashier falsely certifies checks, 
etc., deriving financial benefit therefrom, his bondsmen are 
liable on a bond to indemnify the bank for embezzlement or 
larceny — A provision requiring the obligee to notify the obligor 
of loss at the "earliest practicable moment," contemplates delay 
which is reasonably necessary, and whether notice complies 
with bond is a question for the jury. See Rankin v. Guaranty 
Co., 267, 

INDICTMENT— 
Upon a trial under an indictment for bribery, it is not competent 
to inquire of a prospective juror whether he will yield an 
opinion in order to reach a verdict — ^Upon such a trial evidence, 
although it is circumstantial, which tends to show a conspiracy 
to fabricate a defense, is competent in chief. See State v. 
Huffman, 229, 

INSOLVENT DEBTOR— 
A proceeding under Sections 6343 and 6344, Revised Statutes, to 
set aside a transfer of real estate in fraud of creditors, etc, is 
for the recovery of real property within the meaning of Sec- 
tion 5019, Revised Statutes. See Acetylene Co. v. Cohlents, 199. 

INSOLVENT SAVINGS COMPANY— 
A trustee of an insolvent savings company, in absence of an order 
of the court, has not the right to loan funds — ^A general deposit 
by such trustee in a bank, is a loan — Where a trustee deposits 
trust money in a bank, taking a certificate of deposit to himself 
as trustee, not subject to check and not bearing interest, the 
presumption arises that the deposit was intended to be special, 
not general — ^Where, in such case, the bank makes an assign- 
ment, having commingled the trust money with its own funds, 
but leaving a sum equal to the deposit, equity will engraft a 
trust upon such money. See Smith v. Fuller, 57. 

INSTRUCTIONS TO JURY— 
In an action by an employe for personal injuries, in which the 
answer contains a general denial, and avers that plaintiff was 
injured by his own negligence, and the evidence tends to show 
negligence on the part of both parties, it is proper for the court 
to instruct the jury in regard to contributory negligence end 
the burden of proof in respect thereto. Sec Glass v. The Wm, 
Heffron Co,, 70, 
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INSTRUCTIONS TO JURY— Continued 

Written instructions to the jury, requested by counsel, under Scc^ 
tion 5190, Revised Statutes, before argument, should be neither 
excessive in number or length, nor repetitions. See Packing 
Co. Y. Conkle, 117. 

Where in an action to recover for personal injury, negligence of 
the defendant is charged in the petition, and denied by the 
answer, which avers that whatever injuries plaintiff received 
were caused by his own negligence, etc., and the evidence 
tends to support both claims, the court may properly charge 
the jury in regard to contributory negligence. Sec Behm v. 
Traction Co., 2X9, 

INSURABLE INTEREST— 
Where a stockholder is relied upon to make the business of a 
company a success, etc, the corporation has an insurable in- 
terest in him — If he induces others to buy stock, representing 
that he is insured for the benefit of the company, the insured 
and his legal representatives are estopped to deny that the 
policy is not based on an insurable interest — Where the insurer 
makes no defense, conflicting claimants cannot object that the 
beneficiary had no insurable interest — ^Insurance may be as- 
signed, when — ^Assignee need not have insurable interest — Sec- 
tion 3628^ Revised Statutes, does not prohibit the insuring of 
one's life for the benefit of persons other than wife and children. 
Sec Keckley v. Glass Co., 213. 

INSURANCE— 

1. Laws governing insurance — Section 28g, Revised Statutes — 
Constitutional exercise of power of General Assembly — Part 
of contract of insurance — Section 289, Revised Statutes, as 
amended April 9, 1908, is a constitutional exercise of the right 
of the General Assembly of Ohio to control the business of 
insurance, and the provisions of this section become a part of 
the contract of insurance and equally binding on all parties 
to the contract. Robbins v. Hennessey, 181. 

2. Assignment of contract providing for burial expenses — Vio^ 
lative of statute, and void, when — An assignment of a contract 
of insurance issued by a company, corporation or association 
engaged in the business of providing for the pasmient of funeral, 
burial or other expenses of deceased members, or certificate 
holders therein, or engage in the business of providing any 
other kind of insurance, to any designated undertaker, or 



Digitized by VnOOQ IC 



396 JANUARY TERM, 1912. [860.S. 

Insurance. 

INSURANCE—Continued 

undertaking concern, or to any particular tradesman, or busi- 
ness man, is in violation of the provisions of said section and 
void. lb, 

3. Life insurance policy— Not merely a contract of indemnity-- 
A life insurance policy is not merely a contract of indemnity. 
It is a contract to pay to the beneficiary a sum certain in the 
event of death; and if the contract was valid in its inception 
and so continues until its maturity, the beneficiary is entitled 
to the whole of the stipulated sum. Keckley v. Glass Co., 213. 

4. Stockholder insured for benefit of corporation — Corporation has 
an insurable interest, when — Legal representatives of insured 
estopped from denying insurable , interest, when — Where a 
person is the owner of a large portion of the stock of a cor- 
poration, and by reason of his skill and experience he is largely 
relied upon to make the business of the corporation a success, 
and when, in borrowing money of banks and in dealing with 
creditors, and in inducing other persons to buy stock in such 
corporation, he represents that he has insured his life for the 
benefit of the corporation and that the policies therefor are 
assets of the corporation, such facts disclose an insurable in- 
terest in the corporation; and such insured person and his 
legal representatives are estopped from claiming that such pol- 
icies are not based upon an insurable interest, or that the 
amounts due thereon do not belong to the corporation. lb, 

5. Insurer pays money into court — Claimants cannot deny insur- 
able interest — Where a life insurance company makes no de- 
fense and pays the amount of its policy into court to abide the 
judgment of the court as between conflicting claimants, parties 
claiming an interest in the fund will not be allowed to object 
that the beneficiary named in the policy had no insurable in- 
terest, lb, 

6. Insured may assign insurance — One who has obtained a valid 
insurance upon his life, may dispose of it as he sees fit, in the. 
absence of prohibitory legislation or contract stipulations. It is 
immaterial, in such case, that the assignee has no insurable 
interest, (Eckel v. Renner, 41 Ohio St., 232, approved and fol- 
lowed.) lb. 

7. Sections 9393-9396, General Corfe— Revised Statutes, Section 
3628 (General Code, Sections 9393, 9394. 9395 and 9396) does 
not prohibit a person from insuring his own life for the benefit 
of persons otHer than his wife and children. lb. 
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INTENTION OF PARTIES TO CONTRACT— 
A contract of guaranty will not by construction be enlarged beyond 
its terms, but resort may be had to the circumstances of the 
parties, etc., in order to ascertain their mutual intention. See 
Bank V. Laidlaw, 91. 

INTENTION OF TESTATOR— 
A devise of a remainder to the "heirs at law^ of a beneficiary for 
life, includes an adopted child, although there was not, when 
the will was executed, any statute for adoption of children. 
See Smith et al. v. Hunter et al., 106. 

INTERPRETATION OF CONTRACTS- 
A contract of guaranty will not by construction be enlarged beyond 
its terms, but resort may be had to the circumstances of the 
parties, etc., in order to ascertain their mutual intention. See 
Bank V. Laidlaw, 91. 

INTERPRETATION OF STATUTES— 

Section 289, Revised Statutes, as amended April 9, 1906, is con- 
stitutional, and its provisions become a part of a contract of 
insurance — An assignment of a contract of insurance issued by a 
company, etc., engaged in providing for the payment of funeral 
expenses, etc., is void. See Robbins v. Hennessey, 181. 

The act of March 12, 1909 (100 O. L., 89), to amend Section 5 
of an act entitled: ''An act providing against the evils resulting 
from the traffic in intoxicating liquors," is constitutional. See 
Bloomfield v. State, 253. 

The act of the general assembly, passed April 7, 1906, to author- 
ize the state board of health to require the purification of 
sewage and public water (Section 1249, et seq., (jeneral Code), 
is valid and constitutional. See Board of Health v. Green- 
ville, 1. 

Where the county in which a common pleas judge resided at the 
time of his election or appointment, is a part of a judicial sub- 
division composed of several counties, the amount of the salary 
to be paid such judge, under Section 1284a, Revised Statutes, 
in addition to salary provided by Section 1284, must be calcu- 
lated upon the population of such county — Such additional salary 
is payable, how — ^The judge is entitled to receive as such addi- 
tional salary not less than $1,000^ nor more than $3,000. See 
Sipe V. State, ex rel, 80. 
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INTERPRETATION OF STATUTES-Continucd. 

Under Section 2567, General Code, county auditor must certify 
into the treasury all moneys^ except moneys collected on tax 
duplicate, to the credit of the fund to which it belongs — But 
county auditor is not given any discretion where money reaches 
treasurer which belongs to no particular fund — ^The board of 
county commissioners may direct the fund to which such money 
shall be credited. See State v. Allen, 2A4. 

Written instructions to the jury, requested by counsel, under Sec- 
tion 5190, Revised Statutes, before argument, should be neither 
excessive in number or length, nor repetitions. See Packing 
Co. V. Conkle, 117. 

A proceeding under Sections 6343 and 6344, Revised Statutes, to 
set aside a transfer of real estate in fraud of creditors, etc, b 
for the recovery of real property within the meaning of Sec- 
tion 5019, Revised Statutes. See Acetylene Co, v. Coblents, 199. 

Sections 9393-9396, General Code, do not prohibit a person from 
insuring his life for the benefit of some one other than his 
wife and children. See Keckley v. Glass Co,, 213. 

The claim of a guardian for personal services rendered in a 
family relation to an imbecile ward, is to be determined* upon 
the death of such ward, by the court settling the guardian's 
account (Section 10953, General Code), and it need not be pre- 
sented to his personal representatives. See Scattergood v. 
Ingram, 76. 

An endorser or guarantor on a written instrument against whom 
judgment is rendered, is not a surety or bail within the meaning 
of Section 11713, General Code, so as to entitle him to be cer- 
tified in the record as surety or bail See Crawford v. Tum- 
baugh, 43. 

INTERPRETATION OF WILLS— 
A devise of a remainder to the "heirs at law" of a beneficiary for 
life, includes an adopted child, although there was not, when 
the will was executed, any statute for adoption of children. 
See Smith et a/, v. Hunter et al., 106. 

INTOXICATING LIQUORS— 
Act to regulate liquor traMc — (lOO O. L., 89)^Dean character 
lavH-Constitutionat^Tht act of March 12, 1909 (100 O. L., 
89), to amend and supplement section 5 of an act entitled: "An 
act providing against the evils resulting from the traffic in 
intoxicating liquors," is a valid exercise of legislative power 
not repugnant to the state or federal constitutions. Bloomdeld 
v. State, 253. 
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JUDGE'S SALARY— 
Where the county in which a common pleas judge resided at the 
time of his election or appointment, is a part of a judicial sub- 
division composed of several counties, the amount of the salary 
to be paid such judge, under Section 1284a, Revised Statutes, 
in addition to salary provided by Section 1284, must be calcu- 
lated upon the population of such county — Such additional salary 
is payable, how — ^The judge is entitled to receive as such addi- 
tional salary not less than $1,000, nor more than $3,000. See 
Sipe V. State, ex rel., 80. 

JUDGMENT— 
An endorser or guarantor on a written instrument against whom 
judgment is rendered, is not a surety or bail within the meaning 
of Section 11713, General Code, so as to entitle him to be cer- 
tified in the record as surety or bail See Crawford v. Turn- 
baugh, 43. 

JUDICIAL SUBDIVISIONS OF COMMON PLEAS COURT— 
Where the county in which a common pleas judge resided at the 
time of his election or appointment, is a part of a judicial sub- 
division composed of several counties, the amount of the salary 
to be paid such judge, under Section V2SAa, Revised Statutes, 
in addition to salary provided by Section 1284, must be calcu- 
lated upon the population of such county — Such additional salary 
is payable, how — ^The judge is entitled to receive as such addi- 
tional salary not less than $1,000, nor more than $3,000. See 
Sipe v. State, ex rel,, 80. 

JURISDICTION— 
An action to set aside a conveyance of real estate in fraud of 
creditors, if the entire property is situated in one county, must be 
brought in that county and summons may be issued to any 
''other county. See Acetylene Co, v. Cohlentz, 199. 

JURORS— 
Upon the examination of persons called to act as jurors, hypo- 
thetical questions are not competent, when — ^Upon a trial under 
an indictment for bribery, it is not competent to ask a pros- 
pective juror whether he will yield an opinion merely in order 
to reach a verdict See State v. Huffman, 229. 

JURY— 

Written instructions to the jury, requested by counsel, under Sec- 
tion 5190, Revised Statutes, before argument, should be neither 
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JURY— Continued 

excessive in number or length, nor repetitions. See Packing 
Co. V. Conkle, 117. 
Where in an action to recover for personal injury, negligence of 
the defendant is charged in the petition and denied by the 
answer which avers that whatever injuries plaintiff received 
were caused by his own negligence, etc., and the evidence tends 
to support both claims, the court may properly charge the jury 
in regard to contributory negligence. See Behm v. Traction 
Co., 209. 
A provision in an indemnity bond given to secure a bank against 
loss caused by default of cashier, requiring notice, at the earliest 
practicable moment, of default, contemplates delay which is 
reasonably necessary, and whether notice given complies with 
bond is a question for the jury. See Rankin v. Guaranty 
Co., 267. 

LANDLORD AND TENANT— 

Where a lessee of a coal mine claims it was prevented from 
mining the minimum tonnage required by the lease, by a cause 
beyond its control, within the meaning of a saving clause, in 
an action for the minimum royalty, the burden of proof is upon 
the lessee — A saving clause in a mining lease which covers 
"any cause beyond the control of the second party/' refers only 
to temporary causes, when — Unminable condition of a part of 
the mine is not such a cause, when — Reduction of coal deposits 
is not such a cause, when — Refusal of miners to work in a 
dangerous and unminable part of mine, is not a "strike" within 
the meaning of a saving clause which provides for "strike" — 
The retention of possession of the mine by the lessee is sufficient 
to render the lessee liable for minimum royalty, when. See 
Coal Co. V. Coal Co., 140. 

LARCENY— 

When the cashier of a bank, by falsely certifying checks, etc., 
derives financial benefit, his bondsmen are liable on a bond to 
indemnify the bank for embezzlement or larceny. See Rankin 
V. Guaranty Co., 267. 

LEASE— 

Where a lessee of a coal mine claims it was prevented from 

mining the minimum tonnage required by the lease, by a cause 

beyond its control, within the meaning of a saving clause, in 

an action for the minimum royalty, the burden of proof is upon 
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the lessee — A saving clause in a mining lease which covers 
"any cause beyond the control of the second party," refers only 
to temporary causes, when — Unminable condition of a part of 
the mine is not such a cause, when — Reduction of coal deposits 
is not such a cause, when — Refusal of miners to work in a 
dangerous and unminable part of mine, is not a "strike" within 
the meaning of a saving clause which provides for "strike" — 
The retention of possession of the mine by the lessee is sufficient 
to render the lessee liable for minimum royalty, when. See 
Coal Co. V. Coal Co., 140. 

LIFE INSURANCE— 
A life insurance policy is not merely a contract of indemnity — 
Where a stockholder is relied upon to make the business of a 
company a success, etc, the corporation has an insurable interest 
in him — If he induces others to buy stock, representing that 
he is insured for the benefit of the company, the insured and 
his legal representatives are estopped to deny that the policy 
is not based on an insurable interest — ^Where the insurer makes 
no defense, conflicting claimants cannot object that the bene- 
ficiary had no insurable interest — Section 3628^ Revised Statutes, 
does not prohibit the insuring of one's life for the benefit of 
persons other than wife and children. See Keckley v. Glass 
Co.. 213. 

LIMITATION OF ACTIONS- 
A proceeding under Sections 6343 and 6344, Revised Statutes, to 
set aside a transfer of real estate in fraud of creditors, etc., is 
for the recovery of real property within the meaning of Section 
5019, Revised Statutes. See Acetylene Co. v. Coblents, 199. 

LIQUOR TRAFnC— 
The act of March 12, 1909 (100 O. L., 89), to amend Section 5 
of an act entitled : "An act providing against the evils resulting 
from the traffic in intoxicating liquors," is constitutional. See 
Bloomfield v. State, 253. 

LOANS— 

A trustee of an insolvent savings company, in absence of an order 
of the court, has not the right to loan funds— A general deposit 
by such trustee in a bank, is a loan — ^Where a trustee deposits 
trust money in a bank, taking a certificate of deposit to himself 
as trustee, not subject to check and not bearing interest, the 
presumption arises that the deposit was intended to be special, 
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LOANS— Continued. 

not general — ^Where, in such case, the bank makes an assign- 
ment, having commingled the trust money with its own funds, 
but leaving a sum equal to the deposit, equity will engraft a 
trust upon such money. Sec Smith v. Fuller, 57. 

MASTER AND SERVANT— 
In an action by an employe to recover for personal injuries, an 
answer which denies that defendant was negligent, and avers 
that plaintiff was injured by his own fault, does not raise the 
issue of contributory negligence — But where the evidence tends 
to show negligence on part of both parties, it is proper for the 
court to instruct the jury as to contributory negligence, and 
that the burden of proving the same is upon the defendant See 
Class V. The Wm. Heffron Co., 70. 

MAXIMS— 
"Any cause beyond the controi of the second party" is a saving 
clause in mining lease controlled by rules ejusdem generis and 
noscitur a sociis; unminable condition of part of mine not such 
a case. See Coal Co. v. Coal Co., 140. 

MINIMUM ROYALTY— 
Where a lessee of a coal mine claims it was prevented from 
mining the minimum tonnage required by the lease, by a cause 
beyond its control, within the meaning of a saving clause, in 
an action for the minimum royalty, the burden of proof is upon 
the lessee — ^A saving clause in a mining lease which covers 
"any cause beyond the control of the second party," refers only 
to temporary causes, when — ^Unminable condition of a part of 
the mine is not such a cause, when — Reduction of coal deposits 
is not such a cause, when — Refusal of miners to work in a 
dangerous and unminable part of mine, is not a "strike" withiu 
the meaning of a saving clause which provides for "strike" — 
The retention of possession of the mine by the lessee is sufficient 
to render the lessee liable for minimum royalty, when. See 
Coal Co. V. Coal Co., 140. 

MINING LEASE— 
Coal mining lease — Lessee to exhaust the mine — Lessee to pay 
lessor specified ton royalty — On minimum number of tons an^ 
nually — Whether coal actually mined or not--Contract stipula- 
tion that in case of impossibility of mining — From causes 
beyond control of lessee — Minimum restrictions as to mining. 
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not to apply — Mine operated certain number of years and con- 
tract transferred by lessee to assignee— Assignee claimed in- 
ability to fulfill contract terms — Because of physical condition 
of mine, etc, — Burden of proof on defendant assignee— Contract . 
construed by rule ejusdem generis— Retention of possession of 
property by defendant assignee — Liability of defendant for min- 
imum royalty — By a coal mining lease, the lessee was granted 
the right to search and explore for coal upon lands in Hocking 
county, Ohio, and to mine and remove the same, until all the 
coal, including pillars, supports and stumps, should be taken out 
and removed. 

The lease provided that the lessee should pay the lessor a royalty 
of ten cents per ton upon all the coal mined and removed, but 
the lessee also agreed to mine and remove not less than thirty 
thousand tons of lump coal the first year, and sixty thousand 
tons annually thereafter. 

It was further stipulated that should the lessee neglect or fail 
from any cause, except as thereinafter provided, to mine and 
remove the specified minimum tonnage, he should, at the end 
of each year, account for and pay to the lessor the unpaid 
portion of the royalty that would have been due had said 
minimum been actually mined and removed. 

This stipulation was modified by a saving clause, "that in case 
and so long as it shall be impossible to mine and remove said 
amount by reason of strikes, lockouts, fires, floods or any other 
cause beyond the control of the second party, lack of trans- 
portation facilities excepted, the said minimum shall not apply." 

The mine was operated by the lessee and his company for six 
years, and then assigned to the defendant, with the consent of 
the lessor. 

After about two years of operation under the lease, the defendant 
made the claim that a certain portion of the mine was dan- 
gerous, by reason of its geological formation which caused the 
roof to fall and imperil the men at work, and that there was no 
possible way of preventing the same; that it was exceedingly 
difficult to obtain miners to work in that part of the mine 
because of its dangerous condition; and that defendant was 
therefore unable to produce the required minimum tonnage by 
the usual and customary method of mining in the Hocking 
Valley district; wherefore defendant refused to pay the differ- 
ence between the specified minimum royalty and the royalty 
at the agreed rate upon the tonnage actually mined. 
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The said geological formation and dangerous condition of the 
roof, however, were apparent and well known for some time 
prior to the assignment of the lease to defendant 

The defendant farther claimed that subsequently the condition of 
said roof had become so bad, that it was impossible to produce 
any coal in that part of the mine by any known process of 
mining; that the miners refused absolutely to do any work at 
all therein; and also that practically all the coal had been 
mined and removed from the remaining portions of the mine. 
Nevertheless, defendant retained possession of said mining 
property and made no surrender thereof, but refused to pay the 
specified minimum royalty. 

Held: 

1. That the burden rests upon the defendant to show that it was 
prevented from mining and removing the minimum tonnage by 
a cause beyond its control, within the meaning of the saving 
clause in the lease, in order to relieve itself from liability for 
the specified minimum royalty. Coal Co. v. Coal Co., 140. 

2. That from the tenor of the lease itself and the circumstances 
of the case, the rule ejusdem generis is applicable in the con- 
struction of said saving clause; that the words "any cause 
beyond the control of the second party" as therein used, refer 
to causes of a temporary character, created and arising subse- 
quent to the execution of the lease; and that therefore the 
unminable condition of a part of the mine, as aforesaid, is not 
such a cause, within the meaning of the saving clause, as will 
relieve defendant from the production of the required minimum 
tonnage or payment of the agreed royalty therefor. lb, 

3. That the reduction of the coal deposits in the mine so that the 
required minimum tonnage could not be produced by the usual 
and customary method of mining in the district, as claimed by 
defendant, was not a cause within the terms of the saving clause 
which would relieve defendant from payment of the specified 
minimum royalty. lb, 

4. That the refusal of the miners to work in the dangerous and 
unminable part of the mine, they being continually at work 
in the other parts, was not a "strike" within the meaning of 
said saving clause. lb, 

5. That the retention of possession of the demised property by 
defendant and its failure to surrender the same, notwithstanding 
the unminable condition of part of the mine and the practical 
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exhaustion of coal in the remainder, are sufficient* under the 
circumstances of the case, to render it liable for the minimum 
royalty. lb. 

MUTUAL INTENT OF PARTIES— 
A contract of guaranty will not by construction be enlarged 
beyond its terms, but resort may be had to the circumstances 
of the parties, etc., in order to ascertain their mutual intention. 
See Bank v. Laidlaw, 91. 

NEGLIGENCE- 

In an action by an employe to recover for personal injuries, an 
answer which denies that defendant was negligent, and avers 
that plaintiff was injured by his own fault, does not raise the 
issue of contributory negligence — But where the evidence tends 
to show negligence on part of both parties, it is proper for the 
court to instruct the jury as to contributory negligence, and 
that the burden of proving the same is upon the defendant. See 
Glass V. The Wm, Heffron Co., 70. 

Where in an action to recover for personal injury, negligence of 
the defendant is charged in the petition and denied by the 
answer which avers that whatever injuries plaintiff received 
were caused by his own negligence, etc., and the evidence tends 
to support both claims, the court may properly charge the jury 
in regard to contributory negligence. See Behm v. Traction 
Co., 209. 

It is not negligence per se for a bank which has received a cer- 
tificate of deposit for collection to send it by mail to the maker, 
with a request for payment, or to accept a draft or check in 
conditional pajrment, where such is the custom. See Hilsinger 
v. Trickett, 286. 

NEGOTIABLE INSTRUMENTS— 

An endorser or guarantor on a written instrument against whom 
judgment is rendered, is not a surety or bail within the meaning 
of Section 11713, General Code, so as to entitle him to be 
certified in the record as surety or bail See Crawford v. Turn- 
baugh, 43. 

One who chooses a bank as a collecting agent impliedly agrees 
that the agency may be performed in accordance with estab- 
lished usages — Where a bank receives from the payee a cer- 
tificate of deposit issued by a distant bank, for deposit, the 
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transaction does not amount to a purchase, Imt as a receipt of 
the same for collection — It is not negligence per se, in such a 
case, for the collecting bank to send the certificate of deposit 
to the maker, by mail, with a request for payment, or to accept a 
draft or check in conditional payment, where such is the custooL 
See HiUinger v. Trickett, 286. 

NOTICE TO BONDSMEN— 
A provision in an indemnity bond given to secure a bank against 
loss caused by default of cashier, requiring notice, at the earliest 
practicable moment, of default, contemplates delay which is 
reasonably necessary, and whether notice given complies with 
bond is a question for the jury. See Rankin v. Guaranty 
Co., 267. 

PERSONAL REPRESENTATIVES— 
The claim of a guardian for personal services rendered in a 
family relation to an imbecile ward, is to be determined, upon 
the death of such ward, by the court settling the guardian's 
account (Section 10953, General Code), and it need not be 
presented to his personal representatives. See Scattergood v. 
Ingram, 76. 

PERSONAL SERVICES— 
A guardian may recover for personal services rendered to an 
imbecile ward, since deceased, although they sustain a family 
relation, without proof of a contract for compensation. Sec 
Scattergaod v. Ingram, 76. 

PETITION— 

Where in an action to recover for personal injury, negligence of 
the defendant is charged in the petition and denied by the 
answer which avers that whatever injuries plaintiff received 
were caused by his own negligence, etc., and the evidence tends 
to support both claims, the court may properly charge the jury 
in regard to contributory negligence. See Behm v. Traction 
Co., 209. 

Where the plaintiff offers evidence to support a ground of re- 
covery different from that set up in the petition, and same is 
objected to, it should be excluded until the plaintiff has amended 
his pleading, and he cannot rely upon the averments in the 
answer and a denial thereof. See HiUinger v. Trickett, 286i 
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PLEADINGS— 

In an action by an employe to recover for personal injuries, an 
answer which denies that defendant was negligent* and avers 
that plaintiff was injured by his own fault, does not raise the 
issue of contributory negligence — But where the evidence tends 
to show negligence on part of both parties, it is proper for the 
court to instruct the jury as to contributory negligence, and 
that the burden of proving the same is upon the defendant. See 
Glass V. The Wm. Heffron Co., 70. 

Where in an action to recover for personal injury, negligence of 
the defendant is charged in the petition and denied by the 
answer which avers that whatever injuries plaintiff received 
were caused by his own negligence, etc., and the evidence tends 
to support both claims, the court may properly charge the jury 
in regard to contributory negligence. See Behm v. Traction 
Co., 2109, 

Where the plaintiff offers evidence to support a ground of recovery 
different from that set up in the petition, and same is objected 
to, it should be excluded until the plaintiff has amended his 
pleading, and he cannot rely upon the averments in the answer 
and a denial thereoi See Hilsinger v. Trickett, 2B6, 

POLICY OF INSURANCE- 

A life insurance policy is not merely a contract of indemnity — 
Where a stockholder is relied upon to make the business of a 
company a success, etc, the corporation has an insurable interest 
in him— If he induces others to buy stock, representing that 
he is insured for the benefit of the company, the insured and 
his legal representatives are estopped to deny that the policy 
is not based on an insurable interest— Where the insurer makes 
no defense, conflicting claimants cannot object that the bene- 
ficiary had no insurable interest— Section 3628^ Revised Statutes, 
does not prohibit the insuring of one's life for the benefit of 
persons other than wife and children. Sec Keckley v. Glass 
Co,, 213. 

POSSESSION OF MINE BY LESSEE— 
The retention of possession of a coal mine, by the assignee of a 
lease, notwithstanding the unminable condition of a part of the 
mine and exhaustion of coal, is sufficient to render the assignee 
liable to the lessor for the minimum royalty provided for by 
the lease. See Coal Co. v. Coal Co., 140. 
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PREFERRING CREDITORS— 
A proceeding under Sections 6343 and 6344, Revised Statutes, to 
set aside a transfer of real estate in fraud of creditors, etc, is 
for the recovery of real property within the meaning of Section 
5019, Revised Statutes. See Acetylene Co, v. Coblentz, 199. 

PRINCIPAL AND AGENT— 
One who chooses a hank as a collecting agent impliedly agrees 
that the agency may be performed in accordance with estab- 
lished usages — Where a bank receives from the payee a cer- 
tificate of deposit issued by a distant bank, for deposit, the 
transaction does not amount to a purchase, but as a receipt of 
the same for collection — It is not negligence per se, in « such a 
case, for the collecting bank to send the certificate of deposit 
to the maker, by mail, with a request for payment, or to accept a 
draft or check in conditbnal payment, where such is the custom. 
See Hilsinger v. Trickett, 286. 

PRIVATE WAY— 
Where one of several owners of land abutting upon an alley which 
is a private right of way for all of such owners, erects a building 
upon both sides and over such alley, by means of an archway, 
ejectment cannot thereafter be maintained against him by an 
abutting owner who had knowledge of the improvement at its 
inception and made no objection. See Marvin v. Tusch, 49. 

PURIFICATION OF WATER AND SEWAGE— 
Authority of State Board of Health — To require purification of 
sewage, etc. — Validity of act of April 7, 1908-^ection 1249, 
et seq.. General Code — Constitutional law—Tht act of the gen- 
eral assembly, passed April 7, 1908, entitled: "An act to author- 
ize the state board of health to require the purification of 
sewage and public water supplies and protect streams against 
pollution," now being Section 1249, et seq.. General Code of 
Ohio, is a valid and constitutional exercise of the police power 
of the state. Board of Health v. Greenville, 1. 

QUALinCATION OF JURORS- 
Upon the examination of persons called to act as jurors, hypo- 
thetical questions are not competent, when — ^Upon a trial under 
an indictment for bribery, it is not competent to ask a' pros- 
pective juror whether he will yield an opinion merely in order 
to reach a verdict See State v. Huffman, 229. 
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QUASI-CONTRACTS— 
A guardian may recover for personal services rtodered to an 
imbecile ward, since deceased, aidioufi^ they sustain a family 
relation, without proof of a contract for compensation. See 
Scattergood v. Ingram, 76. 

REAL PROPERTY— 

A devise of a remainder to the "heirs at law" of a beneficiary for 
life, includes an adopted child, although there was not, when the 
will was executed, any statute for adoption of children. See 
Smith et al, v. Hunter et al, 106. 

A proceeding under Sections 6343 and 6344, Revised Statutes, to 
set aside a conveyance of real estate in fraud of creditors, etc., 
is for the recovery of real property, within the meaning of 
Section 5019, Revised Statutes — When the entire property 
sought to be recovered is situated in one county, the action 
must be brought in that county and summons may be issued to 
any other county. See Acetylene Co, v. Cohlentz, 199. 

REDUCTION OF COAL DEPOSITS— 
The reduction of the coal deposits in a mine so that the required 
minimum tonnage could not be produced by the lessee, is not a 
cause within the terms of the saving clause of a mining lease, 
which will relieve the lessee from the payment of the minimum 
royalty, when. See Coal Co. v. Coal Co., 140. 

REMAINDER— 
A devise of a remainder to the 'Tieirs at law" of a beneficiary for 
life, includes an adopted child, although there was not, when the 
will was executed, any statute for adoption of children. See 
Smith et al, v. Hunter et al, 106. 

RENEWAL OF BOND— 
A bond being executed for one year to indemnify a bank against 
dishonesty of its cashier, occurring during the term or renewal, 
and discovered within six months, and there being a subsequent 
instrument to continue the bond for one year, the instruments 
will be construed as one bond for two years. See Rankin v. 
Guaranty Co., 267. 

REQUEST FOR INSTRUCTIONS TO JURY— 
Written instructions to the jury, requested by counsel, under Sec- 
tion 5190, Revised Statutes, before argument, should be neither 
excessive in number or length, nor repetitions. See Packing 
Co. V. Conkle, 117. 
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RIGHT OF WAY— 
Where one of several owners of land abutting upon an alley which 
is a private right of way for all of such owners, erects a building 
upon both sides and over such alley, by means of an archway* 
ejectment cannot thereafter be maintained against him by an 
abutting owner who had knowledge of the improvement at its 
inception and made no objection. See Marvin v. Tusch, 49. 

ROYALTY DUE UNDER MINING LEASE— 
Where a lessee of a coal mine claims it was prevented from 
mining the minimum tonnage required by the lease, by a cause 
beyond its control, within the meaning of a saving clause, in 
an action for the minimum royalty, the burden of proof is upon 
the lessee — A saving clause in a mining lease which covers 
**any cause beyond the control of the second party," refers only 
to temporary causes, when — Unminable condition of a part of 
the mine is not such a cause, when — Reduction of coal deposits 
IS not such a cause, when — Refusal of miners to work in a 
dangerous and unminable part of mine, is not a "strike" within 
the meaning of a saving clause which provides for "strike" — 
The retention of possession of the mine by the lessee is sufficient 
to render the lessee liable for minimum royalty, when. See 
Coal Co. V. Coal Co., 140. 

SALARY OF JUDGES- 
Where the county in which a common pleas judge resided at the 
time of his election or appointment, is a part of a judicial sub- 
division composed of several cotmties, the amount of the 
salary to be paid such judge, under Section 1284a, Revised 
Statutes, in addition to salary provided by Sectk)n 1284, must 
be calculated upon the population of such county — Such addi- 
tional salary is payable, how— The judge is entitled to receive 
as such additional salary not less than $1,000, nor more than 
$3,000. See Sipe v. State, ex rel., 80. 

SAVING CLAUSE IN LEASE— 
Where a lessee of a coal mine claims it was prevented from 
mining the minimum tonnage required by the lease, by a cause 
beyond its control, within the meaning of a saving clause, in 
an action for the minimum royalty, the burden of proof is upon 
the lessee — ^A saving clause in a mining lease which covers 
*'any cause beyond the control of the second party," refers only 
to temporary causes, when — ^Unminable condition of a part of 
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SAVING CLAUSE IN LEASE— Continued 

the mine is not such a cause, when — Reduction of coal deposits 
is not such a cause, when — Refusal of miners to work in a 
dangerous and unminable part of mine, is not a "strike** within 
the meaning of a saving clause which provides for "strike"-^ 
The retention of possession of the mine by the lessee is sufficient 
to render the lessee liable for minimum royalty, when. See 
Coal Co, v. Coal Co., 140. 

SAVINGS COMPANY— 
A trustee of an insolvent savings company, in absence of an order 
of the court, has not the right to loan funds — ^A general deposit 
by such trustee in a bank, is a loan — Where a trustee deposits 
trust money in a bank, taking a certificate of deposit to himself 
as trustee, not subject to check and not bearing interest, the 
presumption arises that the deposit was intended to be special, 
not general — Where, in such case, the bank makes an assign- 
ment, having commingled the trust money with its own funds, 
but leaving a sum equal to the deposit, equity will engraft a 
trust upon such money. See Smith v. Fuller, S7, 

SEWAGE— 
The act of the general assembly, passed April 7, 1908^ to authorize 
the state board of health to require the purification of sewage 
and public water (Section 1249, et seq., General Code), is valid 
and constitutional See Board of Health v. Greenville, 1. 

SPEQAL DEPOSIT— 
Where a trustee of an insolvent savings company deposits trust 
nK>ney in a bank, which is not subject to check and does not 
bear interest, taking a certificate of deposit to himself as 
trustee, the deposit is presumed to be special and not general — 
Where in such case the bank makes an assignment for the 
benefit of creditors, having commingled the trust money with 
its own funds, but having a sum equal to the deposit, equity 
will engraft a trust upon such money. See Smith v. Fuller, S7. 

SPEQAL INSTRUCTIONS TO JURY— 
Presentation by court of written instructions to jury — On matters 
of lawSection 3190, Revised Statutes — Instructions should not 
be excessive in repetition — May be prejudicial, when — ^The right 
given counsel by the provisions of Section 5190, Revised Stat- 
utes, to present to the court written instructions on matters of 
law, and request that they be griven to the jury before argu- 
ment to the jury is commenced, should be exercised reasonably. 
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SPECIAL INSTRUCTIONS TO JURY— Continued 

The instructions thus requested should be neither excessive in 
number or length, nor should they be, to an unreasonable 
degree, repetitions of the same legal proposition. The giving 
of instructions which offend against either of these objections 
is an abuse of discretion, and is error which, when clearly 
piejudicial, will justify a reversal of a judgment obtained by 
the party thus asking the instructions. Packing Co, v. Conkle, 
117. 

STATE BOARD OF HEALTH— 
The act of the general assembly, passed April 7, 1908, to authorize 
the state board of health to require the purification of sewage 
and public water (Section 1249, et seq., General Code), is valid 
and constitutional. See Board of Health v. GreenvUle, 1. 

STATUTES— 

The act of March 12, 1909 (100 O. L., 89), to amend Section 5 
of an act entitled : "An act providing against the evils resulting^ 
from the traffic in intoxicating liquors," is constitutional See 
BloomHeld v. State, 253. 

Section 289, Revised Statutes, as amended April 9, 1908, is con- 
stitutional, and its provisions become a part of a contract of 
insurance — ^An assignment of a contract of insurance issued by a 
company, etc., engaged in providing for the payment of funeral 
expenses, etc., is void. See Rohhins v. Hennessey, 181. 

The act of the general assembly, passed April 7, 1908, to authorize 
the state board of health to require the purification of sewage 
and public water (Section 1249, et seq., General Code), is valid 
and constitutional See Board of Health v. Greenville, 1. 

Where the county in which a common pleas judge resided at the 
time of his election or appointment, is a part of a judicial sub- 
division composed of several counties, the amount of the 
salary to be paid such judge, under Section 1284a, Revised 
Statutes, in addition to salary provided by Section 1284, must 
be calculated- upon the population of such county — Such addi- 
tional salary is payable, how — ^The judge is entitled to receive 
as such additional salary not less than $1,000, nor more than 
$3,000. See Sipe v. State, ex rel, 80. 

Under Section 2567, General Code, county auditor must certify 
into the treasury all moneys, except moneys collected on tax 
duplicate, to the credit of the fund to which it belongs — ^But 
county auditor is not given any discretion where money reaches 
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STATUTES— Continued. 

treasurer which belongs to no particular fiindr— The board of 
county commissioners may direct the fund to which such money 
shall be credited. See State v. Allen, 244. 

Written instructions to the jury, requested by counsel, under Sec- 
tion 5190, Revised Statutes^ before argument, should be neither 
excessive in number or length, nor repetitions. See Packing 
Co, V. Conkle, 117. 

A proceeding under Sections 6343 and 6344, Revised Statutes, to 
set aside a transfer of real estate in fraud of creditors, etc., is 
for the recovery of real property within the meaning of Section 
5019, Revised Statutes. See Acetylene Co. v. Coblents, 199. 

Sectbns 9393-9396, General Code, do not prohibit a person from 
insuring his life for the benefit of some one other than his 
wife and children. Sec Keckley v. Glass Co., 213. 

The claim of a guardian for personal services rendered in a 
family relation to an imbecile ward, is to be determined, upon 
the death of such ward, by the court settling the guardian's 
account (Section 10953, General Code), and it need not be 
presented to his personal representatives. See Scattergood v. 
Ingram, 76. 

An endorser or guarantor on a written instrument against whom 
judgment is rendered, is not a surety or bail within the meaning 
of Section 11713, General Code, so as to entitle him to be 
certified in the record as surety or bail See Crawford v. Turn- 
baugh, 43. 

STOCKHOLDER— 
Where a stockholder is relied upon to make the business of a 
company a success, and in inducing others to buy stock, etc, 
he represents that he has insured his life for the benefit of the 
corporation, it has an insurable interest and he and his legal 
representatives are estopped from denying that the policies are 
based on an insurable interest See Keckley v. Glass Co., 213. 

STRIKE- 
The refusal of miners to work in a dangerous and unminable part 
of a coal mine, is not a "strike" within the meaning of. a saving 
clause In a lease, which relieves the lessee from the payment 
of the minimum royalty, in the event of a strike, etc. See 
Coal Co, V. Coal Co., 140. 

SUIT— 
A proceeding under Sections 6343 and 6344, Revised Statutes, 
to set aside a conveyance of real estate in fraud of creditors^ 
etc, is for the recovery of real property, within the meaning 
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SUIT— Continued. 

of Section 5019, Revised Statutes— When the entire proper^ 
sought to be recovered is situated in one county, the action 
must be brought in that county and summons may be issued 
to any other county. See Acetylene Co. v. Coblentz, 199. 
Where in an action to recover for personal injury, negligence 
of the defendant is charged in the petition and denied by the 
answer which avers that whatever injuries plaintiff received 
were caused by his own negligence, etc., and the evidence tends 
to support both claims, the court may properly charge the jury 
in regard to contributory negligence. See Behm v. Traction 
Co,, 209. 

SURETY— 
An endorser or guarantor on a written instrument against whom 
judgment is rendered, is not a surety or bail within the meaning 
of Section 11713, General Code, so as to entitle him to be 
certified in the record as surety or bail See Crawford v. Turn- 
baugh, 43. 

SURETY BONDS— 
In construing terms of bond indemnifsring employer against de- 
fault of an employe, doubtful terms thereof will be construed 
to effectuate, rather than to defeat, intention of parties — Bond 
executed for one year, indemnifying bank against dishonesty of 
cashier during such term and discovered within six months 
thereafter, and subsequent instrument executed extending terms 
for another year, the instruments will be construed as though 
original bond executed for two years, when — Cashier by false 
certificate extends credit to depositor, liability arises on bond 
to indemnify bank against "fraud or dishonesty of the cashier 
amounting to embezzlement or larceny" — Provision in bond for 
notice at "the earliest practical moment," of liability of obligor, 
contemplates necessary delay in ascertainment of loss, and 
whether notice of 45 days after discovery of default is com- 
pliance with conditions, question for jury, when. See Rankin 
V. Guaranty Co., 267. 

TESTATOR— 
A devise of a remainder to the "heirs at law" of a beneficiary for 
life, includes an adopted child, although there was not, when 
the will was executed, any statute for adoption of children. 
See Smith et al. v. Hunter et al., 106. 
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TRAFHC IN LIQUORS— 
The act of March 12, 1909 (100 O. L., 89), to amend Section 5 
of an act entitled: ''An act providing against the evils resulting 
from the traffic in intoxicating liquors," is constitutional. See 
BloomMd V. State, 25J, 

TRANSFER OF TITLEr- 
Where property is claimed as a gift by way of trust which is not 
testamentary, the donee must prove an express trust, assumed 
by the donor or imposed upon a third person, and in the latter 
case that title passed during lifetime of the donor to the trustee. 
Sec Worthington v. Redkey, 128. 

TREASURER— 
Under Section 2567, General Code, county auditor must certify 
into the treasury all moneys, except moneys collected on tax 
duplicate, to the credit of the fund to which it belongs — ^But 
county auditor is not given any discretion where money reaches 
treasurer which belongs to no particular fund — ^Thc board of 
county commissioners may direct the fund to which such money 
shall be credited. See State v. Allen, 244. 

TRIAL PRACTICE— 

Written instructions to the jury, requested by counsel, under Sec- 
tion 5190, Revised Statutes, before argument, should be neither 
excessive in number or length, nor repetitions. See Packing 
Co. V. Conkle, 117. 

Where in an action to recover for personal injury, negligence 
of the defendant is charged in the petition and denied by the 
answer which avers that whatever injuries plaintiff received 
were caused by his own negligence, etc., and the evidence tends 
to support both claims, the court may properly charge the jury 
. in regard to contributory negligence. See Behm v. Traction 
Co,, 209. 

Upon the examination of persons called to act as jurors, hypo- 
thetical questions are not competent, when — Upon a trial under 

' an indictment for bribery, it is not competent to ask a pros- 
pective juror whether he will yield an opinion merely in order 
to reach a verdict See State v. Huffman, 229. 

Where the plaintiff offers evidence to support a ground of recovery 
different from that set up in the petition, and same is objected 
to, it should be excluded until the plaintiff has amended his 
pleading, and he cannot rely upon the averments in the answer 
and a denial thereof. See Hilsinger v. Trickett, 286. 
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TRUST— 
Property claimed as gift by non-testamentary trust — Donee must 
prove express trust — Legal title must have passed beyond 
donates control, when — ^Where property is claimed as a gift by 
way of a trust which is not testamentary, it devolves upon the 
donees to prove an express and certain trust for their benefit, 
either assumed by the donor himself or imposed upon a third 
person, and in the latter case that the property or the legal 
title thereto passed beyond the dominion or control of the donor 
in his lifetime, to the donees or to the persons designated as a 
trustee for them. Worthington v. Redkey, I2i. 

TRUSTEE OF INSOLVENT SAVINGS COMPANY— 

1. Duties of trustee in settling aifairs — Of insolvent savings com- 
pany — It is the duty of a trustee appointed to wind up and 
settle the affairs of an insolvent savings company to protect 
the trust property in every reasonable way; to get possession 
of the assets, reduce them to money, and under the directixm 
of the court appointing him, after the payment of expenses, 
apply the funds to the satisfaction of the claims of creditors 
of the insolvent company. Smith v. Fuller, 57. 

2. Trustee has no power to loan trust funds — Such trustee has 
not. in the absence of proper order of court, the right or power 
to loan the funds of the trust coming into his hands as such 
trustee. lb. 

3. Deposit in bank by trustee of trust funds— A general deposit 
by such trustee of the trust funds in a bank is in legal effect a 
loan to the bank, and unless authorized by the court, is a vio- 
lation of duty by the trustee. lb. 

4. Taking certificate of deposit therefor— Presumed deposit was 
special and not general — Where a trustee deposits trust money 
in a bank, taking as evidence thereof a certificate of deposit 
certifying that he as trustee has deposited the fund pa3rable to 
self on return of the certificate properly endorsed, the same 
not being subject to check, and no stipulation for interest made, 
a presumption will be indulged, in the absence of proof to the 
contrary, that the trustee intended to perform and not violate 
his duty, and that the deposit was intended as a special, and not 
a general, deposit. lb, 

5. Court of equity may engraft trust upon such deposit, when — 
Trustee regarded as preferred creditor— Vfhcrtt in such case, 
the bank fails and makes an assignment for the benefit of 
creditors before such fund is withdrawn, and it appears that 
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TRUSTEE OF INSOLVENT SAVINGS COMPANY— Continued, 
the bank, upon receiving such deposit, had mingled the trust 
money with its own funds, money paid out from such fund for 
its own purposes will be presumed to have been paid from its 
own money, and not from the trust fund. And if it be shown 
that at all times from the making of the deposit to the time 
of the assignment by the bank, there was in its vaults money 
of amount and value equal to the amount so deposited, a court 
of equity may engraft a trust upon such money, and the trustee 
will become a preferred creditor to the amount of such de- 
posit, lb. 

UNDERTAKERS- 
An assignment of a contract of insurance issued by a company, 
etc., engaged in providing for funeral, burial or other expenses 
of deceased members, or engaged in providing insurance to any 
designated undertaker, etc., is void. Sec Robbins v. Hennes- 
sey, 181. 

UNMINABLE CONDITION OF COAL MINE- 
The unminable condition of a part of a coal mine due to dangerous 
condition of the roof, etc., is not a cause within the meaning 
of a saving clause in the lease, which will relieve the lessee 
from payment of the minimum royalty, when. See Coal Co. 
V. Coal Co., 140. 

USAGE AMONG BANKS— 
One who chooses a bank as a collecting agent impliedly agrees 
that agency may be performed in accordance with established 
usage — ^Usage of banks prevalent in the vicinity are presumed 
to be reasonable — ^A deposit with a bank of a certificate of 
deposit issued by a distant bank, with a request to credit same, 
implies that proceeds when collected are to be deposited, and 
not remitted otherwise to the depositor — It is not negligence 
per se for the collecting bank to send the certificate to the 
issuing bank, by mail, with a request for payment, or to accept 
a draft or check in conditional payment, where such is the 
custom. See Hilsinger v. Trickett, 286. 

VARIANCE- 
Where the plaintiff offers evidence to support a ground of recovery 
different from that set up in the petition, and same is objected 
to, it should be excluded until the plaintiff has amended his 
pleading, and he cannot rely upon the averments in the answer 
and a denial thereof. See Hilsinger v. Trickett, 286. 
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VERDICT— 
Upon the examination of persons called to act as jurors, hypo- 
thetical questions are not competent, when — ^Upon a trial under 
an indictment for bribery, it is not competent to ask a prols- 
pective juror whether he will yield an opinion merely in order 
to reach a verdict. Sec State v. Huffman, 229, 

VOIR DIRE-^ 
Upon the examination of persons called to act as jurors, hypo- 
thetical questbns are not competent, when — ^Upon a trial under 
an indictment for bribery, it is not competent to ask a prosr 
pective juror whether he will yield an opinion merely in order 
to reach a verdict See State v. Huffman, 229, 

WATER PURIFICATION— 
The act of the general assembly, passed April 7, 1908, to authorize 
the state board of health to require the purification of sewage 
and public water (Section 1249, et seq.. General Code), is valid 
and constitutional. See Board of Health v. Greenville, 1. 

WILLS— 

1. Rule in interpretation of will — That testator meant what he said 
— Words "to the heirs at lau/' include adopted child — ^The rule 
that in the interpretation of a will the testator must be pre- 
sumed to have meant what he said requires that a devise of a 
remainder "to the heirs at law" of a beneficiary for life be 
regarded as including an adopted child of the beneficiary, al- 
though there was not, when the will was executed, any statute 
for the adoption of children. Smith et al. v. Hunter et al, 106. 

2. Intention of testator— In such case it is not required that the 
testator appears to have had the specific intention that the suc- 
cession should be to an adopted child of the beneficiary for 
life if it appears that Such child, it having been adopted in 
pursuance of laws enacted before the succession, is within the 
terms by which the testator declared his general intention. 76. 

Where property is claimed as a gift by way of trust which is not 
testamentary, the donee must prove an express trust, assumed 
by the donor or imposed upon a third person, and in the latter 
case that title passed during lifetime of the donor to the trustee. 
See Worthington v. Redkey, 128. 

WORDS AND PHRASES— 
Where a lessee of a coal mine claims it was prevented from 
mining the minimum tonnage required by the lease, by a cause 
beyond its control, within the meaning of a saving clause, m 
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WORDS AND PHRASES— Continued. 

an action for the minimum royalty, the burden of proof is upon 
the lessee — ^A saving clause in a mining lease which covers 
"any cause beyond the control of the second party," refers only 
to temporary causes, when — ^Unminable condition of a part of 
the mine is not such a cause, when — Reduction of coal deposits 
is not such a cause, when — ^Refusal of miners to work in a 
dangerous and unminable part of mine, is not a "strike" within 
the meaning of a saving clause which provides for "strike"—* 
The retention of possession of the mine by the lessee is sufficient 
to render the lessee liable for minimum royalty, when. See 
Coal Co. V. Coal Co., 140. 

WRITTEN INSTRUCTIONS TO JURY— 
Written instructions to the jury, requested by counsel, under Sec- 
tion 5190, Revised Statutes, before argument, should be neither 
excessive in number or length, nor repetitions. See Packing 
Co. V. Conkle, 117. 
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